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Peter N. Fairbanks, pro se
2109 127th DR. NE
Lake Stevens, WA 98258
In the Utah State Court of Appeals

JULIE ANN MCKENZIE
FAIRBANKS,
BRIEF OF APPELLANT
Petitioner, Appellee
vs.
Court of Appeals Case No:
PETER NATHAN FAIRBANKS,
20080774
Respondent, Appellant

Appeal from the 4th District Court
In and for Utah County, State of Utah
Judge Samuel D. McVey
Civil Case No. 054400186

No Oral Argument Requested
COMES NOW BEFORE THE UTAH STATE COURT OF APPEALS the
appellant, Peter N. Fairbanks pro se, preseniing the following brief requesting correction
to Decree of Divorce, filed August 12, 2008 in the Utah 4th District Court and to
associated Findings of Facts and Conclusions of Law.
May the court find arguments presented herein compliant with appellate
procedures and legal prudence.

FILED
UTAH APPELLATE COURTS

Peter N. Fairbanks, pro se
2109 127th DR. NE
Lake Stevens, WA 98258
In the Utah State Court of Appeals

JULIE ANN MCKENZIE
FAIRBANKS,
BRIEF OF APPELLANT
Petitioner, Appellee
vs.
Court of Appeals Case No:
PETER NATHAN FAIRBANKS,
20080774
Respondent, Appellant

Appeal from the 4th District Court
In and for Utah County, State of Utah
Judge Samuel D. McVey
Civil Case No. 054400186

No Oral Argument Requested
COMES NOW BEFORE THE UTAH STATE COURT OF APPEALS the
appellant, Peter N. Fairbanks pro se, presenting the following brief requesting correction
to Decree of Divorce, filed August 12, 2008 in the Utah 4th District Court and to
associated Findings of Facts and Conclusions of Law.
May the court find arguments presented herein compliant with appellate
procedures and legal prudence.

Listing of Parties
Appellant pro se
Peter N. Fairbanks, herein referred to as Husband
2109 127th DRNE
Lake Stevens, Washington, 98258

Telephone: (425) 334-5045

Work: (425)717-8441

Appellee
Julie M. Fairbanks, herein referred to as Wife
319 East 1655 South
Orem, Utah 84658

Telephone: (801) 225-2645

Attorney for the Appellee
Ron D. Wilkinson (52558), herein referred to as Wife's Council
815 East 800 South
Orem, Utah 84097

Telephone: (801) 225-6040
Facsimile: (801) 225-6041

2

Table of Contents
Listing of Parties

2

Content of Addendum

4

Table of Authorities

4

STATEMENT OF JURISDICTION

6

STATEMENT OF THE ISSUES

6

STATEMENT OF THE CASE

10

I

10

Nature of the Case

II

Course of Proceedings

11

III

Disposition in Trial Court

13

STATEMENT OF FACTS

14

SUMMARY OF THE ARGUMENT

17

DETAIL OF ARGUMENT

18

Issue 1 Court erred in dividing of the marital estate

18

Issue 2 Abuse of Discretion in dismissing Wife's damaging behavior

32

Issue 3 Error was invited and introduced through claim of impertinent issues,
reversal of pre-trial agreements, and untimely insertion of claims.

40

Conclusion -Relief Sought

44

Appellant's Sentiment

45

3

Content of Addendum
Section 1

Divorce Decree, Findings of Facts, Conclusions of Law

Section 2

Respondents Response to Petitioner's Request for Admissions
Interrogatories and Production of Documents

Section 3

Equitable Division of Residential Properties

Section 4

Temporary Order for Payment of Alimony

Section 5

Final Pre-trial Order - Disputed & Undisputed Claims

Section 6

Petitioner's Financial Declaration
Table of Authorities

Cases cited:
Argylev. Argyle, 688 P.2d 468, 470-71 (Utah 1984)
Burke v. Burke, 733 P.2d 133 (Utah 1987)

21
7, 45

Bradford v Bradford, Appellate case No. 981745-CA, 1999 UT App 373
Ref: Haumont v. Haumont, 793 P. 2d 421, 424 (Utah Ct App. 1 990) ... 7, 22
Burt v.Burt, 799 P.2d 1166, 1172 (Utah Ct. App. 1990)

6,21

Elman v. Elman, filed 2002, 20010145-CA,1f 18, ^J28

7, 25

Jensen v. Jensen , 2000, 990465-CA

21

Kunzler v. O'Deil, 855 P.2d 270, 275 (Utah Ct. App. 1993)

8

Mortensen v. Mortensen, 760 P.2d 304, 308 (Utah ] 988)

22

Oliekanv. Oliekan, Case 20050310-CA, pg 4, Tfll

26

Rules Applied
Civil Procedure Rule 52(a) Findings by the Court

6

Appellate Rule 3: Appeal as of right: how taken

6

Appellate Rule 8: Motion for Stay of Enforcement of Judgment Pending Appeal

12

Appellate Rule 34: Award of costs

47

4

Statutes (Code)
30-2-5: Property Rights, Separate Debts

8

30-3-1 (3) Grounds for divorce

35, 36

30-3-l-(3) (c) willful desertion

8,39

30-3-l-(3)(g) cruel treatment

9, 36

30-3-2: Husband's right to divorce

9, 32

30-3-5 (8) (b): The court may consider the fault

9, 39

30-3-5 (8) (h): Duration of alimony

7,9,39

30-3-11.1: Utah Family Court Act

9,39

35A-3-503: Legislative intent

39

76-5-404. Forcible sexual abuse

38

78A-4-103(2): Court of Appeals jurisdiction

6

Other Authorities
Law-dictionary, org
DESERTION, MALICIOUS: The act of a husband or wife, in lemming
a consort, without just cause, for the purpose of causing a perpetual
separation. Vide Abandonment, malicious. Abandonment, malicious.... 7, 32
Lawers.com
DOCTRINE OF INVITED ERROR: "the appellate court Mill not permit a
litigant to take advantage of an error that M>as invited or induced by that
litigant. For example, a party may not request a jury instruction and then
later complain on appeal that the requested instruction was given. "
8,39,42
Legal Opinion:
Judge Gregory K. Orme, Note 1 to Utah case Elman v. Elman
Regarding: Simplicity of Equitable division and Separate Properties

5

25

STATEMENT OF JURISDICTION
The Utah Court of appeals has jurisdiction pursuant to Utah Code 78A-4103(2). The Ruling to be considered in this appeal was issued from Utah 4 District
Court in Provo, Utah.
STATEMENT OF THE ISSUES
Respectful of Utah law and legal process, Appellant (Husband) pro se, finds
inequities in Decree of Divorce filed August 12, 2008 in the 4th District court for civil
case 054400186, based on errors in associated Findings of Facts and Conclusions of
law. Appeal is made, Pursuant to Utah Appellant Procedure Rule 3, to correct errors
as described in the following issues with respect to specified standards of review:
1)

Appeal is made to apply a "clearly erroneous" standard against assessments
made in the District Court's division of the marital estate. Rule 52(a) of Utah
Civil Procedure states "Findings of fact, ..., shall not be set aside unless clearly
erroneous." Weigh of evidence preserved in court records demonstrate separate
properties were excluded from the accounted for in the findings of facts. Proper
accounting for and inclusion of these properties produces material difference in
equity calculations used for the divorce decree. Request is made to correct the
following errors in accordance with the given authoritative references:

(a) Failure to categorize and consistently account for separate marital properties, as
directed in Burt v. Burt, 799 P.2d 1166, 1172 (Utah Ct. App. 1990).
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(b) Disallowing appreciation on separate properties exemplified in Bradford v
Bradford (981745-CA, 1999 UT App 373).
(c) Awarding Wife claim on propeity to which she made no contribution, contrary
to Utah Supreme court ruling Burk v. Burk, clarified in Elman v Elman. 2002
UT App 83,^}28, regarding contribution to growth in asset value.
2)

The standard for abuse of discretion is proposed for trial court's dismissing overt
cruel and damaging behaviors of the Wife, leading to dissolution of marriage.
This behavior is evident in the form of:
(a) Willful malicious desertion of the Husband, the marriage, and the
Washington residential property without Husband's agreement to conclude
the marriage, in observance of Utah Code 30-3-1-3 (c): willful desertion
(b) Blatant intentional harm to the Husband, persisted for at least the last 10
years of marriage, respecting Utah law Utah Code 30-3-1-3 (g) cruel
treatment
These behaviors should not be ignored, but considered in dividing marital
properties, and awarding alimony, Utah Code 30-3-1-3, or duration of alimony,
Utah Code 30-3-5 (8) (h). The Trial Courts dismissal of Wife's deliberate and
aclaiowledged action contributing to dissolution of marriage (Conclusion to Law
item #8) equates to Utah's condoning of Wife's desertion and a reward for cruel
behavior to Husband, considering state's advantage over Husband's welfare.

7

Case Law allows a judge's deteimmation to be leveised if the ruling "is so
umeasonable that it can be classified as aibitiary and capiicious 01 a cleai abuse
of discietion " Kunzlei v O'Dell, 855 P 2d 270, 275 (Utah Ct App 1993)
3)

The standaid of legal en or is applied to expose invited erroi, thiough by
piesentation of false and impertinent testimony, distorting the Findings of Facts
and Conclusions of Law Justification foi divoice and aigument foi awaid was
based on, (a) pie-marital issues, (b) claim on expenses settled pre-tiial, and c)
false claims and witness
CONSTITUTIONAL PROVISIONS
Appeal relies on honoied obseivance of equitable intent in the following

provisions of Utah Code and Constitution
30-2-5 (c): Separate Debts
1) Neithei spouse is peisonally liable for the sepaiate debts, obligations, oi
liabilities of the othei
(c) conti acted oi incurred aftei divoice oi an oidei foi sepaiate maintenance undei
this title, except the spouse is peisonally liable foi that portion of the expenses
mcuned on behalf of a minoi child for leasonable and necessary medical and
dental expenses, and othei similar necessities as piovided in a court ordei
undei Section 30-3-5, 30-4-3, or 78B-12-212, or an administrate ordei under
Section 62A-11-326, oi
30-3-1 (3): Giounds foi divoice
(c) willful desertion of the petitionei by the lespondent foi moie than one year,
(d) willful neglect of the lespondent to piovide foi the petitioner the common
necessaiies of life
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(g) cruel treatment of the petitioner by the respondent to the extent of causing
bodily injury or great mental distress to the petitioner;
(j) when the husband and wife have lived separately under a decree of separate
maintenance of any state for three consecutive years without cohabitation.
30-3-2: Husband's right to divorce
The husband may in all cases obtain a divorce from his wife for the same
causes and in the same manner as the wife may obtain a divorce from her
husband.
30-3-5 (8) (b): Fault
(b) The court may consider the fault of the parties in determining alimony
30-3-5 (8) (h): Duration of alimony
(h) Alimony may not be ordered for a duration longer than the number of years
that the marriage existed unless, at any time prior to termination of alimony,
the court finds extenuating circumstances that justify the payment of alimony
for a longer period of time.
30-3-11.1: Utah Family Court Act
"It is the public policy of the state of Utah to strengthen the family life
foundation of our society and reduce the social and economic costs to the state
resulting from broken homes and to take reasonable measures to preserve
marriages..."
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STATEMENT OF THE CASE
I

Nature of the Case

This case involves a Wife who, without good cause, under conditions devoid of
duress, personal threat or constraint, willfully deserted a marriage, then, after three
years filed for divorce, petitioning for portions of the Husband's separate properties
and claim for excessive alimony for a period longer than the marriage persisted.
The Husband does not condone divorce. He has, despite divorce proceedings,
responded with intent to perpetuate the family unit. In so doing he has industriously,
responsibly, and through extreme conservatism, applied himself and his resources to
the securing and building of family interests and assets, only to have those assets
lucratively consumed through rote divorce ruling.
The Husband asserts the Trial Court took improper action basing decisions on
erroneous interpretation of facts, misleading testimony and argument, to award the
Wife inequitable claim on separate properties and unlawful alimony. Appeal is made
to expose and promote an equitable and appropriate resolution.
This case tests the propriety of routine legal practice for ruling on divorce. The
case demonstrates how easily legal process can invert good faith, supportive, and
honorable behaviors of a faithful husband, to the advantage of aggressive and
opportunistic dissolution of a marriage. The precision of evidences in this case and
exactness in application and promotion of familial principles offers the court
opportunity to affirm Utah's commitment to support family.
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II

Course of Proceedings

Course of proceedings is reflected as filed in the submission of record by the
disti'ict court, dated November 18, 2008. Key events of court record are listed below,
augmented with relevant communication and conferences (dates asterisked) outside
court purview:
Jan 28, 2005

Petition for Divorce - Willford Hansen (1352)

Mar 14, 2005

Husband was served with notice of filing for Divorce.

Mai* 25, 2005

Husband answered divorce plea, pro se.

Jul 17, 2005*

Husband submitted counter-offer on terms of divorce

Oct 15, 2005*^

Conference - Respondent with Petitioner's Council
Location: Payson Utah

Subject: Terms of Divorce

Jan 9, 2006(<?

Hearing for temporary alimony in 4th District Court

Mar 29, 2006^

2nd hearing for temporary alimony in 4th District Court

Jul 31, 2006
Aug 10, 2006

Deferral of divorce proceedings by Petitioner's Council
Husband attended by teleconference
Substitution of Petitioner's Council - G. Blatter (4274)

Mar 2, 2007*^

Conference with G. Blatter and Wife
Location: Orem Utah

Subject: Terms of Divorce

Mar 19, 2007*

Husband proposed stipulations based on 3/2/07 conference

Mar 23, 2007*^

Mediation Respondent Pro se, Wife w/ G Blatter
Location: Provo Utah
Facilitator: R. Blakelock
Conference with G. Blatter and Wife

Aug 13, 2007*^

Location: Orem Utah

Subject: Undisputed Claims

Sep 13, 2007

Request for Admissions by Petitioner

Oct 17, 2007

Appearance of Petitioner's New Council R. Wilkinson (5558)
n

Oct 22, 2007

Appearance of Council for Respondent
C. Howard (11001), A. Bartholomew (10042)

Nov 16, 2007*@

2nd Mediation w/ Ron Wilkinson, Caroline Howard
Location: Provo, Utah

Facilitator: Mrs. F. Howard

Nov 21, 2007

Response to Admissions by Respondent, via C. Howard

May 8, 2008®

Trial of the civil case was heard by the 4th district court

Aug 12, 2008

Filing of Divorce Decree

Sep. 11, 2008
Sep. 19, 2008

Notice of Appeal filed by Husband.
Motion for stay of Enforcement of Judgment Pending Appeal
filed by Husband at 4th District court.

Oct 10, 2008

Docketing Statement of appeal filed by the Husband.

Dec 2, 2008

Denial of Motion for stay of Enforcement of Judgment Pending
Appeal, at 4th District Court.

Dec 15, 2008

Motion for stay of Enforcement of Judgment Pending Appeal
filed by Husband at Appellate Court.

Dec 29, 2008

Motion to Supplement the Record on Appeal, filed by Husband
at Appellate Court.

Jan 6, 2009

Denial of Motion to Supplement the Record on Appeal at
Appellate Court.

Jan 20, 2009

Appellant's Brief Submitted.

February 5, 2009 Appellants Brief stricken by Appellate Court, With order to
resubmit in corrected format.
Throughout these proceedings the Husband has taken personal action to attend
to the challenge of divorce, incumng eight distinct trips to Utah (identified by <g)) to
attend legal conferences, mediation sessions, and court hearings.

Ill

Disposition in Trial Court

Bench Trial of May 8, 2008 produced the following key conclusions:
1. Factors of the parties' first maniage are resolved by the first divorce and
should not factor in this ruling. (Decree, #12)
2.

This maniage concluded with Wife's departure (Separation) from maniage in
August 8, 2002. (Finding of Fact, #5)

3.

The marital estate was valued as of the date of Decree, recognizing Wife's
separate investment of $50,000 form an inheritance. This resulted in order for
Husband to compensate Wife $40,600.26 for equity imbalance. (Decree #9)

4.

Interest in stock options yet to be exercised, awarded during the maniage, is
divided equally. (Decree #11)

5.

Wife was awarded half of 12 years worth of respondent's employment pension
benefits. A formula was prescribed, awarding 20.7 % of pension proceeds as
of date of Decree. (Decree # 12)

6.

Wife was awarded half the value of the Husband's 401K investment plan as of
August 8, 2002, plus appreciation since that time, less Respondent's premarital investment in that plan. (Decree #13)

7.

Wife was awarded alimony of $2,771.00 per month for 12 years, with
scheduled adjustment in Fall 2009 and conditional termination. (Decree #14)

The Husband seeks correction of errors related to conclusions #3 and # 7 listed
above.
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STATEMENT OF FACTS
On M y 1, 19901 the parties entered into marriage contract in Payson, Utah,

1.

at which time Wife, having divorced the Husband previously, expressly
committed to "not divorce [him] again.2"
Ref:

1) Finding of Facts # 1
2) Trial Court Transcript pg 38, lines 6-8

2.

In Spring of 1991, Husband contracted for the building of a residence in
Lake Stevens, Washington (Washington Home), with $15,450 down
payment of separate resources, comprised of $ 10,000 gifted to Husband and
$5,450 extracted from Husband's premarital retirement investments.
Ref: Trial Exhibit 7, Req. for Adm. item #11

3.

In June, 1991 the family moved into the Washington Home.

4.

In August, 1991 (mistakenly stated as August, 1992 in trial hearing) the
Wife exercised Forcible Sexual Abuse with acknowledged intent to cause
emotional pain and anxiety. She perpetuated that abuse through denied
consortium for the remainder of the marriage.
Ref:

5.

Trial Court Transcript, Pg 55, In 10 - 22

On August 8, 2002 the Wife, having previously separated1 from Husband in
living arrangements, willingly and without good cause, abandoned marriage
and Washington residence in permanence, moving to Utah, and announced
u

Do with the house as you feel is appropriate, Fm not returning." 2
Ref:

1) Finding of Facts #5
2) Transcript Pg 53, Ln 22
14

6.

At August end, 2002 the Husband extracted $31,316 from equity in the
Washington Home through refinance, nearly the Wife's share of investment
in the home, to serve as down-payment for Wife's choice of Utah residence.
Ref: Trial Exhibit #29, adden. sec. 3, pg 7

7.

Wife and Husband purchased a home in Orem, Utah (Utah Home) into
which equity from the Washington home was applied. On October 1, 2002
Husband contributed additional $3,184, providing total of $34,500 for
down-payment, with additional to cover loan fees for the purchase of the
Utah Home.
Ref: Trial Exhibit 31, adden. sec. 3, pg 8, transaction of $36,364.02

8.

The Wife assumed ownership of Utah Home as of date of purchase, having
relinquished ownership of Washington Home to Husband when moving
from Washington, and progressively expelled Husband from the Utah home.
Ref: Trial Court Transcript Pg 41, In 9, 17-18

9.

In July 2003 the Wife received an inheritance and applied $50,000 of that
against the Utah home mortgage. Despite the option to reduce mortgage
payments due to less interest on reduced principle, the Husband and wife
agreed to persist elevated mortgage payment for rapid pay-off of the Utah
Home.
Ref: Finding of Facts, Item #8
Note: Argument exposes Finding falsely states uat time of purchase."
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10.

Despite Wife's Separation, Husband willingly and faithfully supported
Wife's interests and education by providing financial support, coverage for
mortgage payments, insurance, cell phone, and spousal benefits; from the
time of Separation to the date of Decree of Divorce - a total of 6 years.
Ref: Finding of Facts item #17
Note: Argument exposes Finding falsely states "Husband currently
pays.. .temporary alimony pursuant to an order of the Court.'''

11.

On Januaiy 2005, the Wife filed petition for divorce in the Utah 4 th District
Court. Wife rotated through three attorneys in brining divorce to trial,
compounding and delaying proceedings.
Ref: Record on Appeal, Appearances pg. 5, 58, 73,

12.

On Januaiy 9, 2008, Final Pre-trial hearing, establishing disputed and
undisputed issues.
Ref: Final Pre-Trial Order, adden. sec. 5

13.

On May 8, 2008, Bench hearing was held in the 4th District court, leading to
Divorce Decree, Findings of Facts and Conclusions of Law Aug. 12, 2008,
Ref: adden. sec. 1

14.

September 10, 2008, Notice of Appeal filed.

15.

October 1, 2008, Docketing Statement submitted.

16

January 20, 2009, Appellant's brief filed

17

Februaiy 5, 2009, Appellant Brief Stricken, pending re-submittal correcting
content and formatting errors.
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SUMMARY OF THE ARGUMENT
This brief addresses inequitable conclusions in the Decree of Divorce. Key
factors are misrepresented in the findings of facts, distorting the subsequent court
ruling. Argument is made in this Brief that:

1) Separate, discemable and traceable separate properties must consistently be
observed and protected in division of the marital estate. Husband's separate
property investments clearly discemable had been erroneously denied and should
be corrected.

2) Excessive Award alimony to the party responsible for dissolving the family
through aggressive divorce, without considering acknowledged intended, blatant,
and destructive behaviors by that party, is abusive of reasonableness, and civil
discretion. Both the amount and the duration of alimony should be corrected.

3) Alimony coverage for expenses and debt incurred post-separation, agreed to be
covered privately be respective parties, is improper. Petition in court for
coverage of items excluded in pre-trial stipulations invited and introduced error
in court mlings and should be corrected.
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DETAIL OF ARGUMENT

Issue 1 Court erred in dividing of the marital estate
Failure to categorize and consistently account for separate investments in
residential properties
Findings of facts 7 and 8 read as follows:
7. The parties own two marital homes. The home in Lake Stevens, Washington,
has a value of $297,000 and secures a mortgage of $107,396.19, for equity
totaling $189,603.81. Husband occupies the home and the parties agree he will
be awarded title to the home, assume all mortgages and hold wife harmless on
all mortgages on the house.
8. The home in Orem, Utah, is Mvrth $224,000.00, has a mortgage of $65,636. 71
and equity of $160,403.29. The parties agree wife will get title to the home,
assume the mortgage and hold husband harmless on all mortgages on the
house. Wife put $50,000 of her separate property into the home when the
parties purchased it m August 2002. The parties refinanced the Lake Stevens
home and got cash back of $31,315.54 which they put into the Orem Home
purchase. Husband has paid the mortgage and maintenance of the Orem home
since separation.
Finding Error 1 - in Fact 7, 8
Husband's separate properties investments in each residence, no less traceable
than Wife's, are excluded, where Wife's is included. His claim on separate
properties are preserved in evidence and itemized in argument given below.

Finding Error 2 - In fact 8
Wife's investment of $50,000 in the Orem Home was not made at time of
purchase, rather in August, 2003, shown by evidence. Husband resolved all
financial issues "when the parties purchased" the Orem home, including closing
loan costs and extra to supplement down-payment.
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The above errors influenced improper Conclusions of Law:
2. There is no dispute the homes are marital property and the equity in them is a
marital asset. Wife placed $50,000 of separate property in the Orem home. The
amount is easily traceable, having gone through no further transformations.
The parties also transferredS31,315.54 of marital property equity from the
Washington home. Of the $160,403.29 equity, wife is therefore credited with
the $50,000.00 and her half of the $31,315.54, or $15,657.77. Husband is
entitled to a credit of $15,657.77. The remaining equity, $79,087.75, will be
divided equally. The Court concludes that although husband has paid the
mortgage on the home, thus helping presence wife \s separate property, he did
so through temporary alimony payments and the mortgage is low enough that
it approximates what rent would be if wife leased a house. In fact, it is
substantially lower due to the $50,000.00 being added to the down payment. So
husband has benefited from that inheritance amount as well by not having to
subsidize a mortgage payment based on $50,000.00 higher loan principal.
Wife thus gets a credit of $50,000 + $15,657.77 4 $39,543.87 which equals
$105,201.64. Husband gets a credit for the remainder of the equity $15,657.77 + $39,543.87 which equals $55,201.64. This is a formulaic way of
simply proving the joint equity in the house is $110,402.64 to he divided
equally.
Conclusion Error 1
Traceable separate property investments in properties made by the Husband are
excluded from the formula to divide marital property.
Conclusion Error 2
The assessment of "So husband has benefitedfrom that inheritance amount as
well by not having to subsidize a mortgage payment based on $50,000.00 higher
loan principal" was unfunded and capriciously made, assuming the mortgage was
reduced due to the Wife's $50,000 investment. Following Wife's separate
investment in August 2003, the Husband accelerated investment in the Orem home
by persisting pre-investment mortgage payment schedule, paying additional to
principle at an average of $231 each month, from August, 2003 through October
19

2007. This amounted to $11,892 the Husband paid in excess of required mortgage
payments, as investment in the Orem Home.
Conclusion Error 3
The statement: "The Court concludes that although husband has paid the
mortgage on the home, thus helping preserve wife's separate property, he did so
through temporary alimony payments " is erroneous. Temporary alimony was
enforce January, 2006 to May, 2006 as found in Trial Exhibit #8, pg. 2, item #1
and included in adden. sec. 4. Temporary orders for monthly support $2,350
expired May of 2006, but the Husband exceeded the ordered amount providing
$2,400 in good faith and without orders, persisting support to Wife's education
and out of a sense of propriety, family unity, and to advance family investment
and interests. Accordingly, Husband's support to the Wife for two years
preceding the Trial hearing, was made on a good will, cooperative, and supportive
basis.
Correction for the above errors is proposed in the following argument:
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Correction
Division of Marital Residential Properties
Two models are offered for correcting the above errors. The first is proposed
as the most equitable and accurate approach, assessing division at time of wife's
election to leave the marriage, as clearly presented to the trial court. The second
model applies logic the Trial Court used, but recognizes separate investments made
by the Husband in each of the residential properties, before dividing shared equity.
Correction Model 1 - Equity Growth
Throughout divorce proceedings, the Husband has insisted on a fair, equitable
division of properties, respecting separate properties of both parties, including
appreciated growth in those separate properties. He has consistently presented a
model of equity division to Appellee, each of her retained lawyers, and to the district
court as Trial Exhibit #19. It is also included in adden, sec. 3.
With each review, this model has been neither contested, nor invalidated. By
virtue of being the only proposed division of equity, the Trial and Appellate Courts
are is obliged to consider validity of this model, consistent with Case Law Ai'gyle v.
Argyle acknowledging alternative argument for equity division:.
"If [aparty's]position [is] that [an asset] should have been valued by a
measure different than the value" that party supplied, that party has "the
burden of offering further evidence on alternative methods of valuation. "
Argyle v. Ai'gyle, 688 P.2d 468, 470-71 (Utah 1984)

In this model, all separate properties are recognized in dividing marital estates
as instructed in Case Law Jensen v. Jensen , 2000, 990465-CA, applying Burt v Burt:
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"The procedure set forth in Burt requires the trial court to first determine
which property is separate—removing it from further consideration—and then
divide the remaining marital estate equally, unless exceptional circumstances
are found.
Additionally, in the model, appreciated growth on separate properties is
recognized as supported in Case Law Bradford v Bradford (981745-CA, 1999 UT
App 373), clarifying the Mortensen Supreme Court finding:
In Mortensen, our supreme court considered "property acquired by
one spouse by gift and inheritance during the marriage [should be
awardedf to that spouse, together with any appreciation or
enhancement of its value. " see also Haumont v. Haumont, 793 P. 2d
421, 424 (Utah Ct App. 1990) ("[EJquity [generally] requires that each
party retain the separate property he or she brought into the
marriage. "). This rule applies
unless (1) the other spouse has by his or her efforts or expense
contributed to the enhancement, maintenance, or protection of that
property, thereby acquiring an equitable interest in it, . . . or (2)
the property has been consumed or its identity lost through
commingling or exchanges or where the acquiring spouse has
made a gift of an interest therein to the other spouse.
Throughout divorce proceedings Husband claimed separate properties invested
in the Washington home, as preserved in Respondent's Response to request for
Admissions and Interrogatories (A&I):
Request for Admission #11: Please admit that you did not expend funds from
any inheritance or gifts you received, or from your separate property that you
own Towards the Lake Stevens Home
Response: #11: Deny. Respondent applied resources from personal gifts of
$10,000 and pre-marriage personal funds ($5,450) for down-payment and to
cover mortgage closing costs in purchase of the Lake Stevens Home.
Evidences of the described funds were appended to the A&I and are
included in adden. Sec 2. Gift documents, 4 (a) to A&L are included in sec. 2, pg

22

1 - 3 . Records of funds ($5450), 8 (a) to A&I, came from Husband's retirement
account, stated of which is found in sec 2, page 4; Outstanding Balance of $6,769
beginning 1992, remained residual from total withdrawal of $7,122 extracted May
15, 1991.
Husband's claim on down-payment for the Washington home, comprised of gifted
and pre-marital funds, and added investment into the Lake Stevens home qualify as
separate properties by Utah Law. These investments were uncontested.

Equitable Division analysis - Separate and Appreciated Properties
The proposed Equity Model argues that distinct investments made in the
marital estate can be separately and equitably identified, attracting appreciation at the
same rate as growth occurred in property values, compounded at rate of .434615%
monthly. Investment growth in the Washington home is shown in Trial Exhibit #19,
included in adden. Sec. 3, pages 1 -6. The detail charts demonstrate by month the
growth on each distinct investment made in the home, compounding allocable
appreciation for each month until the Wife's departure from the marriage and
divestiture of the property. Based on appreciated investment, Market Equity is then
attributed, as would equity for securities investments. Equity growth on categorized
investments is shown in the following graph and chart included in the analysis.
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Lake Stevens Home

! • Market equity on Principle (JF)

Equity Allocation

IM Mark.pt Equitv on Principle (PR
D1/2 Principle + Growth (JF)
H1/2 Principle + Growth (PF)
D Market equity on Down Payment
• Down Payment + Growth

$19 741(TF)

S19 74KPF)
100 000 00 i
$11624(TF)
11624(PF)

60 000 00
$1 064 (JT)
$45 648 (PF)

$627(TF)
$26 879 (PF)
Final Equift \llocaton
0 00

PF - $10" 891
O

T-

T-

TT - $ ^ 056

Washington Home Investment Based Equity Assessment, Aug, 2002
(Trial Exhibit 19, adden. sec. 3, Pg 1)
The analysis is also summarized equity division in the following chart.
1
$235,000
Lake Stevens House market value as of 8/23/02
98,053
[Less remaining mortgage on 8/23/02
$136,947
Total equitv to reconcile
Investments in Property
Separate investment down
Appreciation on down-payment investments
Shared payments to mortgage principle
Appreciation on payment to principle payments
Total Investment - (basis for market equity allocation)
Market equity (total equity less investments)

Wife
Husband 1
$15,098
$352
275
11,781
9,248
9,248
2,376
2,376
38,503
12,251
$86,193
|

23,248 45 81%
19,741
Market Equity allocated to shared
1,064
627
1
23%
Allocation to Wife's separate investment
26,879 52 96%
Allocation to Husband's investment of
Over Cum Total invested
50,754 100%
$33,056
Total equity reconciliation
Washington Home Equity Allocation, Aug, 2002
(Trial Exhibit 19, pg 2, adden. Sec 3, pg 2)

24

19,741
45,648
| $103,891 |

Under this Equity Growth model, equity in the Washington Home is fully
divisible at the point the Wife separated from the maniage in August of 2002. This
model demonsti'ates that the equity extracted from the Washington home and applied
as down-payment on the Orem Home in 2002, closely matches the equity attributable
to the Wife's investment, shy by $1,691. This variance can be considered as being
offset by the Husband contributing privately $3,135 toward purchase of the Utah
Home as shown in adden. sec. 3, Pg 8 - October 2002, bank statements.
Under this Equity Growth Model, full divestiture by the wife in the
Washington Home can be clearly recognized and cleanly divided at time of her
depaiture from the maniage and invested into the Utah Home. The Utah Home can
then be concisely recognized as Wife's complete investment. This simplifies all
assessment of equity growth in each home subsequent to the Wife's election to
conclude the Marriage. This leaves all benefits of subsequent growth to the party
possessing each property.
Judicial opinion supporting this approach is recorded in Elman v. Elman, 2005
offered by Judge Gregoiy K. Ornie stating:
"Actually, it might have been conceptually easier had the trial court
accomplished the same fair result by simply leaving the husband with his
separate property, including all of its post-marital increase in value, while
explicitly dividing an appropriate part of the marital estate on other than a

fifty-fifty basis..''
Equity Growth model of analysis is also supported in Case Law, Oliekan v.
Oliekan, Case 20050310-CA, pg 4, ^[11 where premarital assets invested were
discretely accounted through me use of discrete accounts for those investments.
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^11 At trial, Husband produced expert testimony by Roger Smith, a certified
public accountant who performed forensic accounting semces. Smith
separated the marital and premarital portions of Husband's three accounts and
conducted a retirement analysis on each account He testified that he believed
it would be possible to distinguish behveen the marital and posi-marital
interests, "particularly in the 401(h) balance. "
The equity analysis applies equivalence of the Oliekan accounting method.
The model also supports sentiments expressed in Pre-Trial Order, undisputed
claims and Issues items #13 and #14 (adden. sec. 5 pg 5), stating:
13. Petitioner should be ordered to pay all money owed the Washington Mutual on
the Orem Home and all debts incurred by Petitioner subsequent to the parties '
separation in August 2002.
14. Respondent should be ordered to pay all mortgage on the Lake Stevens House
and all debts incurred by Respondent subsequent to the parties' separation in
August 2002.
Re-wording of Findings of Facts #7, #8 and Conclusion of law #2, recognizing
accuracy of the Equitable Division moles is proposed, embolden text revised:
Finding of Facts - Corrected
7. The parties own two marital homes. To purchase the home in Lake Stevens,
Washington, the Husband applied $15,098 of separate investment as downPayment. A $352 down payment was attributable to the Wife, for her share
of an amount extractedfrom Husband's retirement account for this purpose.
Appreciated growth on those separate investments equated to $11,781 and
$275 respectively, at the time of separation. During the marriage the parties
paid $18,496 in mortgage principle, which accumulated $4,752 in
appreciated Growth. Appreciated values are compounded monthly at the
same rate as did value of the home. At time of separation, August, 2002, the
Market value of the home stood a $235,000, holding a mortgage of $98,053,
giving market equity of $86J93 above that owed and appreciated investments
in the home. This value allocated to the parties appreciated investments
divides into $65,589 for Husband's investments and $20, 805for the Wife's.
This division is consistent with Utah Case law and statutory code.
Accordingly, equity share at time the Wife elected to leave the marriage,
occupancy of the Washington Property, and contribution to the property,
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stood at $33, 056 for the Wife and $103, 891 for Husband. In September
2007 the value of the Lake Stevens Home stood at $297,000 with a mortgage
of$107,396.19, having been reduced from the refinanced amount of
$133,000 by Husband's funds, after agreed payments of spousal support.
Husband occupies the home and the parties agree he will be awarded title to
the home, assume all mortgages and hold wife harmless on all mortgages on
the house.
8. The home in Orem, Utah, was purchased October 1, 2002 with $31,315.54
extracted from equity in the Lake Stevens home, described in finding #7, by
refinancing the mortgage, August 23, 2002. To optimize financing of the
Orem home the Husband contributed an additional $3,135, producing a total
down payment of $34,451. Husband has paid the mortgage and maintenance
of the Orem home since separation. In August, 2003 Wife put $50,000
separate property investment into the home. Following Wife's separate
investment, Husband persisted elevated mortgage payments to expedite
mortgage pay-off. In September 2007 mortgage on the Orem home stood at
$65,636.71 and market value stood at $224,000.00. The parties agree wife
Mill get title to the home, assume the mortgage and hold Husband harmless on
all mortgages on the house.
Conclusion of Law - Corrected
2. There is no dispute the homes are marital property and the equity in them is a
marital asset. Husband is credited with $15,098 with $11,78 in appreciated
growth, the wife $352 with $275 in appreciated growth as separate downpayment property investment in the Washington Home, at the time of wife's
separation. During the marriage the parties paid the mortgage down by
$18,496 with $4,752 in appreciated growth at the point of separation.
Market value of the home of $235,000 at time of separation, less mortgage of
$98,053, leaves $86,193 above appreciated investments. This allocated over
the parties appreciated investments divides into $65,589 for Husband's
investments and $20, 805 for the Wife's. This division is consistent with
Utah Case law and statutory code. Accordingly, equity share at time the
Wife elected to leave the marriage stood at $103,891 for Husband and
$33,056 for the Wife. In August, 2002, the same month of wife's separation,
the parties extracted $31,315.54 of marital property equity from the
Washington home and applied it to Purchase of a home in Orem, Utah in
October 2002. Husband supplemented this equity amount with $3,135 to
achieve a favorable debt to equity ratio. Wife's vested equity in the
Washington home being slightly more than the total down-payment on the
Orem Home. Husbands separate investment of $3,135 in the Utah home is
recognized as having sufficiently offset the wife's equity difference,
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representing the Wife's full divestiture in the Washington home at time of
separation and full investment in the Or em home, in which she subsequently
resided. This is a formulaic way to simply andfairly divide equity in
residential properties and equity growth in each residence following
separation.

Correction Model 2 - Shared equity, excluding separate properties
Should Appellate court disapprove of the above Equity Growth model and
persist the formulaic division selected by the trial judge, additional investment values
should be considered as Appellant's separate property investments, including:
a)

$15,098

b)

$11,781

c)* $25,604
d) $3,154
e)* $11,555

Down payment on Washington home June 1991
comprised of gift and pre-marital funds.
Appreciation on separate down payment of Washington
Home at time of separation, compounded monthly
consistent with house equity growth.
Reduction in Washington mortgage since separation
Personal Contribution to purchase of Utah Home
Extra payments to Utah Home principle 8/03 to 10/07 in
excess of scheduled principle payments. (Agreed to by
parties after Wife's $50,000 investment)

|

|

Claim of these separate properties are preserved in the following evidence:
a) 1 - Copy of gifting letter, Husband's parents; sons and daughters $ 10,074,
with $10,000 contributed to down-payment for Washington Home. This is
reflected in adden. sec. 2, Pg. 22-23
2 - Statement of Husband's retirement account, 1992, showing applied funds;
as loan against the account: $7,122 extracted May 1991, $5,450 contributed to
down-payment for Washington Home, shown in adden. sec. 2, Pg. 31
b) Equity Analysis, cumulative sum of column 11: Factored Growth on Down
Payment. Trial exhibit #19, adden. sec. 3, pg 3-6.
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c) Difference between Washington home mortgage at refinance on 8/23/08 of
$133,000 and residual Loan value of $107,396 recognized in finding of Fact
#7, this difference includes the $10. 500 claimed in A&I:
Request for Admission #13: Please admit that when you refinanced the Lake
Stevens Home, you borrowed more money than was owing on the mortgage on
the Lake Stevens Home.
Response: #13: Deny. Respondent refinanced in October 2005 to take
advantage of a Lower interest rate, existing rate was scheduled to go up
significantly: Respondent invested and additional 10,500 into the Lake Stevens
Home.
d) Husband's added contribution to Down-payment of Orem Home. This is
shown as variance between Equity extracted from Lake Steven Home
$31,315.54 and the total of $36,364.02 paid, withdrawn from Respondent's
bank account on 1 Oct. 2002, as shown in Trial Exhibit #31, Pg 1, and included
as adden. sec. 3, pg. 8.
e) Husband's added contribution to monthly principle payments to accelerate
pay-down of Orem Home, August 2003 through October 2007, demonstrated
in Trial exhibit #18, all pages. Significant pages 1 and 9 are included in adden.
Sec. 3, Pg 9 and 10 showing persisted payments.
Appellate Court's recognition of the above listed separate properties and
adoption of these properties in the equity division model used by the Trial Court, will
significantly reduce the equity variance between Husband and Wife, minimizing
undue financial burden in balancing residual inequity. Recognition will also
demonstrate genuine interest in the court system to achieve equitable resolution and
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show honor to dutiful, collaborative and supportive intentions of the Husband despite
spouse's pursuit of divorce.
Re-wording of Findings of Facts #7, #8 and Conclusion of law #2, recognizing
the listed separate properties of equity model 2 is proposed, embolden text revised:
Findings of Facts - Corrected
7. The parties own two marital homes. The home in Lake Stevens, Washington,
has a value of $297,000 and secures a mortgage of $107,396.19, for equity
totaling $189,603.81. Separate property investments in the home have been
shown to consist of: down-payment by Husband of $15,098 comprised of a
gift from his parents augmented with $5,098 extracted from his retirement
investment The Wife is credited with $352 down payment, for her share of
an amount extracted from Husband }s retirement account that purpose.
Reduction of $25,604 to mortgage principle since the time of separation is
considered separate property of Husband having been made without wife's
contribution or interest Considering separate properties, Equity division of
the Washington home reduces to: to $114,977 attributable to Husband and
$74,627for the Wife. Husband occupies the home and the parties agree he
will be awarded title to the home, assume all mortgages and hold wife harmless
on all mortgages on the house.

8. The home m Orem, Utah, is worth $224,000.00, has a mortgage of $65,636. 71
and equity of $160,403.29. The parties agree M'ife Mill get title to the home,
assume the mortgage and hold Husband harmless on all mortgages on the
house. . Separate property investments in the home have been shown to
consist of: added down-payment by Husband of $3,154 made to optimize
financing, and $11,555 excess to principle payment from August, 2003 to
October 2007. In August 2003 Wife put $50,000 of her separate property into
the home from inheritance she received. The parties refinanced the Lake
Stevens home and got cash back of $31,315.54 which they put into the Orem
Home as doMm-payment. Husband has paid the mortgage and maintenance of
the Orem home since separation. Considering separate properties, Equity
division of the Orem home reduces to: to $61,536 attributable to Husband
and $96,827 to Wife

30

Conclusion of Law - Corrected
2. There is no dispute the homes are marital property and the equity in them is a
marital asset Husband and Wife hold respectively $114,977 and $74,627
equity in the Washington home with $61,536 and $96,827 equity in the Utah
home. The difference between the WifeJs equity in the Washington home
and his equity in the Utah home is $13,091. Husband will choose which
portion of his share of assets to transfer to his wife to buy the $13,091 equity
amount from her.
Based on the above refined findings the equity imbalance would result in
Husband compensating wife for $13,091 of equity imbalance.
Proposed Correction - Issue 1
The above argument demonstrates material error in court findings and poses
well formed proposal for correction. The appellate court is invited to recognize both
the errors in the findings of facts and Conclusions of Law relative to equity division
of residential properties. Favor is encouraged to recognize the analytical purity of the
Equity Growth model for dividing equity.
The court is encouraged to recognize, purchase of both Washington and Utah
homes were made possible by the gift the Husband received from his parents in 1990.
It was the Husband's productive application of resources which has enabled the Wife
to be well situated post-divorce. The appellant is pleased to have humanely shared
benefits of the use of his resources, but requests the court consider protecting those
resources from unfounded, aggressive possession as is argued above.
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Issue 2 Abuse of Discretion in dismissing Wife's damaging behavior

Assertion: Wife's actions within marriage and in separating from marriage
constitute legitimate grounds for divorce. Neglect and cruelty with intent to
injure, complement demonstrated willful and malicious desertion. Collectively
these and should not be dismissed or excused at the convenience of courts
discretionary allowance.

Husband claims right to perpetuate his family and marriage; to maintain hope
that general discomforts and disappointments found in a maniage can eventually be
borne or recovered from. The filing for divorce by a wife should not require filing of
counter-divorce, for a Husband's rights to be protected.
Utah Code, Section 30-3-2 states:
"The husband may in all cases obtain a divorce from his wife for the same causes
and in the same manner as the wife may obtain a divorce from her husband. "
Accordingly, Husband has right for this divorce to be recognized for its true
and admitted basis, desertion, neglect and crael behavior, even when divorce is being
pursued by the wife.
a) Desertion - Ref: Utah Code 30-3-1 (3) (c) Grounds for Divorce - Desertion
"willful desertion of the petitioner by the respondent for more than one year"
Claim: Trial Transcript records the Wife willfully and intentionally deserted the
maniage as of or before August 8, 2002.
On page 16 the wife acknowledges her intent to leave Husband in separation:

"2

13
14
15
16
17
18
19

At that time [August, 2002], excuse me, there were several reasons
at that time I decided to come to Utah. Pete and Fs
marriage had struggled for many years. And at that time my
children were grown, two were married and they had all
graduated high school. We had struggled, I had asked Pete
several times if he wanted to work on our marriage, he said
no, things \vere okay the way it was. And I a, decided that
("no " is refuted by husband, pg 55, line 23-25)
a, I couldn Tt live in that situation anymore, it was a good
time to come down here to go back to school, to aid my
mother. And Pete agreed to move me, help me move down.

20
21
22

Again the Wife expressed this in testimony on page 30:
14
15
16

Q. (Ms. Howard) But you admit that you told him you were never
coming back?
A. / would not go back to Washington.

Also on page 31:
3
4
5

Q. (Ms. Howard) Did you ever separate from Peter by moving out of
the master bedroom?
A. / did about the last six months of our marriage.

Repeated on page 41:
19
20

Q. (Ms. Howard) Okay. And your claim is that you came out here
for education. Is that right?

21

A. And my mother, and as a separation.

In contrast, the Husband did not recognize Wife's move to Utah as a
separation, rather he considered this a family growth opportunity as reflected in
transcript of testimony, starting on Page 53:
22 Q
21
22 A.
23
24 Q.
25
Page 54:

(Ms. Howard) Now, when she left the lake Stevens home
what did, what did she say to you?
She did say a, ''the house do with it as you feel
appropriate, a, I'm not returning. "
Okay. So it was your understanding that the
marriage was over ?
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1
A.
2
Q.
3
A.
4
5
Q.
6
A.
7
Q.
8
A.
9
10
11
12
13 Q.
14
15 A.
16 Q.
17 A.

No. I did not necessarily believe that.
You hoped that the marriage Mvuld be reconciled?
/ didn't think that it was necessarily
irreconcilable.
Okay. NOM\ canyon explain to the court—
And so—
Go ahead.
Okay. Just an explanation. I thought that coming
to school aj getting out from the home which she had seldom
done in Lake Stevens it would to he healthy for her. This is
the first time she returned to Utah in, since f93 I think to
visit family down here.
Okay. So you had hoped that she would return to
the marriage?
/ had hoped that a, the marriage would continue.
Okay.
And in fact a, I thought that potentially we could
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relocate down here as a retirement option.

At the point of departure, the wife had not advised the Husband of her
intentions of divorce or intent of separation. In faithful optimism toward progressive
family growth, the Husband applied himself, interests, and investments in the Wife's
education, well being, and building of family resources; not in effort of separate.
Accordingly, Husband agreed to and supported the move, but did not concur with this
as separation leading to divorce.
This is further demonstrated by Husband's continued attention to the wife and
their joint investment. Between the Wife's move in August, 2002, to the end of that
year, 2002, the Husband made 4 trips to Utah in support of selecting, purchasing,
furnishing, and upgrading the home:
(1) Aug 8-18, 2002. Support move, identify home, make offer
(2) Oct 1-9, 2002. Finalize house purchase (added extra personal funds)
(3) Nov 23-30, 2002. House upgrades - wiring, phone lines
(4) Dec 2 0 - 3 1 , 2002 Equipment/tools/painting/insulation, lighting
M

Contrast in the above testimonies and behaviors between Husband and Wife,
demonstrate the Husband had no intention of separating, yet the Wife's admitted
intent was withdrawal form the marriage and has since been manifested by
progressive and aggressive exclusion of Husband from the Utah home and family
events held at the Utah home
b) Neglect - Ref: Utah Code 30-3-1 (3) (d) Grounds for Divorce - Neglect
"Willful neglect of the respondent to provide for the petitioner the
common necessaries of life; Yroles to be reversed in compliance with
section 30-3-2)
Claim: Wife intentionally withheld marital support and constrained basic needs:
In testimony the Wife admitted to having made no contribution to or offering
emotional support to the Husband since she left the marriage. In court the wife stated,
transcript page 39, lines
17 Q.
18
19 A.
20 Q.
21
22 A.
23 Q.
24 A.
25 Q.
Page 40
1 A.

(Ms. Howaid)and after you left in 2002 did you
contribute at a/1 financially to the Lake Stevens home?
No, I did not
Did you ever give Peter any type of financial
support?
No.
Did you give him any type of emotional support?
Since I've left?
Uh-huh (affirmative).
No

As well, the Husband was made unwelcome in the home as expressed in
testimony, page 36 of transcript.
4
5
6

Q. (Ms Howard) In fact, you told him he was not welcome in the
Or em home?
A. Yes.
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Restricting the Husband from the family home left him to seek lodging
elsewhere on occasion to visit for business, maintenance, or family. The wife denied
all marital ties, where Husband constrained none, providing housing, transportation,
living expense and food for both wife and family.
c) Cruel Behaviors- Ref: Utah Code 30-3-1 (3) (g) Grounds for Divorce (g)
"cruel treatment of the petitioner by the respondent to the extent of causing
bodily injury or great mental distress to the petitioner; " (roles to be reversed
in compliance with section 30-3-2)
Claim: Wife did intentionally inflict and perpetuate emotional injury on the Husband:
Aside and distinct from the issues of abandonment and neglect, dissolution of
this marriage must also account for abuse and cmel behcivior. Any incidence of abuse
is unfortunate and sensitive, but when appropriate, it should be recognized and
respected for its implications. As insignificant an incident may be, and as little as the
courts may want to address it, this factor proves pivotal in circumstances leading to
dissolution of the marriage and should not be minimized.
The virtual separation of the Husband and Wife took effect about or before
August of 1991 (In Court stated as "1992" incorrectly. Incident occurred within
summer, following purchase of the Washington home, 1991) when the wife exercised
deliberate and intentional harm on the Husband out of anxiety over intimacy,
described in testimony by the Wife found in transcript, page 30.
18
19
20
21

Q.

(MS. Howard) Do you remember a time back in 1992 when you
informed Peter that you did not want to have intimate
relations with him?
A. What year?

22
23
24
25
ge 31
1
2

Q. 1992
A. Yes.
Q. And is it true that in fact you did not have
intimate relations with him for approximately 10years during
the second marriage?
A. Yes.

The Husband's reflection of the incident is found in testimony as transcribed,
starting at the end of page 54, line 25:
25
Q.
(Ms Howard) Okay. And is it true that, that Julie refused to
Page 55
1
be intimate with you ?
2
A. Yes.
3
Q. Okay.
4
A. I would say that.
5
Q. And that lasted for approximately 10 years during
6
the marriage?
7
A. Well, from '92 on, yes.
8
Q. And can you describe the last incident to the court
9
where the two of you M>ere intimate?
10 A. Yes. We had a, when we did remarry we talked that
11
a, since intimacy was a problem before that we should be
12
playful and a, and that I M>as hoping to be playful. And a,
13
we had moved into the neM} home and it was a, something that I
14
wanted to a, have a part of that process. And so I M>as
15
trying to be playful and a, it turned sour. Afterwards I
16
commented that a, I felt like I had been raped. And ay the
17
response was I'm glad, I wanted you to feel like Vd been
18
feeling. And then the response was don ft ever ask for this
19
again.
20 Q. And you didn't Correct?
21 A. That's correct. I did not ask. It was invited but
22

never asked

Intimacy or sexuality is not the focus of this issue. As is frequently recognized
in matters of sexual violence, sexuality is the weapon where by offense is delivered,
the victim being vulnerable in that state. Accordingly, it is not the act itself, but
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that through this act did the Wife inflicted deliberate intended emotional harm to the
Husband. It was not this act alone which served to manifest intent of emotional harm,
but the perpetuated and prolonged imposing of control over the Husband by denying
consortium thereafter.
Generally husbands are not recognized as victims of sexual misconduct,
however the actions of Wife do boarder on the violation of Legal Code 76-5-404:
Forcible Sexual Abuse:
(1) A person commits forcible sexual abuse if the victim is 14 years of age
or older and, under circumstances not amounting to rape . with intent to
cause substantial emotional or bodily pain to any person or with the intern
to arouse or gratify the sexual desire of any person, without the consent of
the other, regardless of the sex of any participant.
Testimony shows that the Wife intentionally deserted the marriage, neglected
the Husband, and applied cruel behavior toward the Husband. These can be
considered grounds for divorce, as had they been formally petitioned by the Husband.
Although fault was argued in trial it was lightly passed over in ruling on
Decree of Divorce (Conclusion of Law #7, Add. Section #1, Pg

). The Trial Court's

discretion for doing so is challenged as abusive. The willful intent of the Wife to
inflict and perpetuate emotional injury on the Husband is not a factor that should be
ignored or lightly dismissed.
The Husband's tolerance of the Wife's behaviors for the sake of family and
perpetuated faith in the institution of maniage makes abuse no less severe. Preference
for the initiator of divorce or for gender should be avoided in considering fault.
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Proposed Correction - Issue 2
Compliant with Utah code, Husband has the right for reverse claim on divorce,
regardless of who filed for divorce. Where fault is obvious, fault should be
recognized as ground for divorce, 30-3-1-(3) (c): willful desertion. Damage for
divorce should be bome by the party perpetuating that damage. Fault must also be
considered in dividing properties awarding alimony and duration of alimony as
specified in section 30-3-5 (8) (h). This should be resolved jointly in addressing
Issues 1 above.
Trial courts ruling on the Divorce appears to severely contrast with the
statement of Utah Legislative, Code 35A-3-503, where is stated;
"public policy should promote and encourage a strong civic sector
depend on the strength of families " leading to "Social Capital"

[which]

Decree violates intent of Utah family court act 30-3-11.1. The Husband's family
oriented, pie-separation life-style deserve "strengthening" and should be given
prejudicial preference over the "broken-family" election of the deserting Wife or of
State's economic advantage.
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Issue 3 Error was invited and introduced through claim of impertinent issues,
reversal of pre-trial agreements, and untimely insertion of claims*
Assertion: Error was invited by laying claim on pre-marital issues, untimely
entry of debt records, and contradiction with pre-trial agreements. This led to
mistaken Findings of Facts and inequitable Conclusions of Law.
Events and issues not pertaining to this marriage have been incorporated in
argument to make improper claim on against the Husband. The principle of res
judicata should be judiciously applied to reverse claim is on issues resolved by the
previous divorce.
a) Contribution to Husband's education and profession
In opening argument Wife's council claimed: (Transcript Pg 10. Ln. 10)
what value Utah law places on a woman who gives up her own education to
support her husband through his schooling, to support her husband as he
continues his employment and his work, who makes sacrifices of her own career m
order to honor her obligations to her family and raise a family, and the value
placed on decades of her efforts "
It should be recognized that in this marriage the wife gave up no career, no
education, and offered no support to the Husband's education. It should also be
recognized, the Wife brought children into the marriage, not the Husband, treating the
second marriage distinct form first. The Husband, by receiving the wife back into his
life, mended a family the wife had previously dishonored and broken. This familial
dishonor is repeated through this divorce. It is clearly shown by duration of second
marriage that the wife did not place decades of effort in support of family.
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Additional pre-marital issues were raised throughout Court hearing, including
issues with intimacy identified in Issue 2 c) above.
b) Claim on issues settled prior to trial hearing
Pre-trial dialogue resulted in undisputed claims adden. sec. 5, Pg 4-5. Therein
are found agreements:
6. Respondent has agreed to sign the necessary form so that Petitioner can obtain
COBRA coverage on Respondent's health insurance for as long as it is viable
by law to Petitioner. Petitioner shall be solely responsible for the cost of the
COBRA Health insurance.
13. Petitioner should be ordered to pay all money owed to Washington Mutual on
the Orem home and all debts incurred by Petitioner subsequent to the parties'
separation in August 2002.
14. Respondent should be ordered to pay all mortgages on the Lake Stevens House
and all debts incurred by Respondent subsequent to the parties' separation in
August 2002.
Separate coverage for post-separation debts was again expressly agreed to by Wife
in Trial hearing, as recorded in Transcript, Pg.39, Ln 13:
13
14
15
16

Q. (Ms. Howard)Okay. Isn't it true, Julie, that you would rather
have Peter pay your debts ?
A. No, not the ones I've incurred down here. Bid yes,
for eveiyday living, yes.

Despite these agreements and admissions, Wife and council augmented
financial claims the day preceding trial (May, 7, 2008) adding significant debt to
Petitioners financial declaration and argued them as marital obligation. This is
demonstrated in Wife's dated financial statement included as adden. sec. 6.
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In contrast, Husband excluded financial obligations form argument in
accordance with Pre-trial agreement.
Specific obligations listed in financial declaration to be removed as a basis if
alimony include:
Stove/Microwave

payment

$100 (Financial Dec. Pg 2)

Furnace / A.C.1

payment

$255 (Financial Dec. Pg 2)

Insurance (medical) - COBRA

$400 (Financial Dec. Pg 5)

School

$375 (Financial Dec. Pg 5)

Notes:
1 Furnace contract was signed with express agreement that this would not be
held as Husband's obligation. It was not included in financial declaration
prior to that submitted to court, as evidenced by date signed. This late
insertion raises concerns over legal ethics.
2 At Wife's election to attend school agreement was that this be funded
primarily by her private resources where living expenses would be provided
comfortably through Husband's monthly support, supplemented as needed.
Education was not established as a marital obligation.
Proposed Correction - Issue 3
Appellate court is requested to recognize errors in the awarding of alimony
have been invited by Wife and counsel. Pre-marital issues and pre-trial agreements
should not have been entered into consideration of contest at trial. Such material
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should be removed from consideration and the basis of alimony appropriately
collected.
Accordingly, consideration for award of alimony may not take into
consideration Husband's pre-marital education and professional placement into
consideration of alimony award. Post-separation financial obligations entered into by
the Wife listed above should also be excluded as basis for Alimony.
Additionally, the legality of introducing revisions to the financial declaration,
without adequate time for Respondent to Review, should be brought into question.
As recorded on page 1 of Respondent's declaration, this material should have been
submitted pre-trial, rather than at court.
Correction to alimony excluding the above claims asserted by Trial Court,
amount to reduction of $1,130 monthly. These expenses can be and should be
addressed by the Wife personally from resources she has in reserve, evidenced in her
financial declaration.
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Conclusion -Relief Sought
Appellant's brief gives clear exposure to inequities in the Decree of Divorce.
Legal arguments cited justify equitable relief, including:
1) The $40,600.26 equity offset for residential properties called for in the
Decree of Divorce should be eliminated or significantly reduced in recognition of well
formed equity models presented. Precise compliance with Utah Code, Case Law and
principles of equity found in Equity Model is requested.
2) Duration of alimony should be reduced, commensurate with the offenses of
desertion and intentional cruelty imposed by the Wife in violation of marriage
commitment, allowing the Husband to regain the life-style he enjoyed prior to Wife's
election to depart from and to dissolve the marriage. Fault should be acknowledged
in Decree of Divorce and found deserving of reduced award of alimony and duration.
3) Pre-marital issues and post-separation financial obligations of $1,130 be
excluded from consideration for monthly alimony.
4) Appellant also requests that all legal fees incurred associated with this
appeal be born by the respective party incurring them, as provided in appellate Rule
34, Award of Costs "..unless otherwise agreed by the parties.." Appellant has applied
all effort to minimize financial burden to all parties in seeking equitable resolution
and expects like reciprocation.
Base on argument presented herein the appellant linds himself compelled to
request that this court of appeals reverse and remand this case to be reheard for
appropriate equity division and re-consideration.
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Appellant's Sentiment
The Husband has no interest in, nor has he facilitated divorce. Divorce is a
demeaning, damaging endeavor for the one causing divorce, the family it breaks, and
the society which bears it. Accordingly, the Husband has taken responsibility to avert
and minimize damage this divorce imposes, yet has accepted its imposition. He has
patiently, openly, and honestly dealt with this challenge, only to be taken advantage of
through false claim and misrepresentation, in maniage and in legal process. This
appeal seeks remedy for inequity and the unjust application of law and reason. The
Husband trustingly exposes and subjects himself to the Utah Appellate Court.
Utah Case law records:
il

The overarching aim of a property division . . . is to achieve a fair, just, and
equitable result between the parties . . . [by] allocating] property in the
manner M'hich 'best semes the needs of the parties and best permits them to
pursue their separate lives. " Burke v. Burke, 733 P.2d 133, 135 (Utah 1987)
The Civil Court ruling August 12, 2008 on case 054400186 virtual enslaves the
Husband, seriously constraining him from regaining what has been cruelly denied
him. The mling handsomely rewards the wife for deserting maniage and aggressively
seeking a "separate life*" at the Husband's expense. The mling does not align well
with Utah aim of equitable division, nor with promoting family.
Economies and societies where aggressive, consumptive, and destructive
motives are rewarded eventually fail, as recent world economics attest. This appeal
pleads for moral, economic, civic and familial prudence. The court is expected to
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favor propriety over rote, manipulative legal practice, Sate's advantage, or gender
sympathy. Please, do not steal from the productive and give to the destructive.
In this case, the Husband honored his marital commitments and persisted them
long beyond Wife's election to leave the marriage. Despite threat of divorce, the
Husband has caringjy funded the Wife's endeavors; not out of legal charge, but out of
decency, refusing to reciprocate cruelty. Through his support and securing of a
second home the Wife is well situated for post-divorce living. He has and will
honorably relinquish the Wife's equitable share of resources, according to the
principles of equity presented herein and as supported by Utah law. May the state of
Utah respectfully reciprocate the Husband's honor and decency by reinforcing
precision and propriety of law, rather than intensify divisive inequities the Husband
has borne.

Thank You.
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Ron D. Wilkinson (5558)
The Heritage Building
815 East 800 South
Orem, Utah 84097
Telephone. (801)225-6040
Facsimile (801)225-6041
Attorney for Petitioner

IN THE FOURTH DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

JULIE ANN MCKENZIE FAIRBANKS,
DECREE OF DIVORCE
Petitioner,
Case No.: 054400186
Judge: Sarriuel McVey'

vs.

C

PETER NATHAN FAIRBANKS,
Respondent.

The above-referenced matter came before the Court for bench trial on May 8,
2008. The Petitioner, Julie Fairbanks, was present, represented by her attorney, Ron D.
Wilkinson, Esq. The Respondent, Peter Fairbanks, was also present, represented by his
attorney, Carolyn Howard, Esq. The Court having heard the evidence and arguments of
counsel, having entered it's Findings of Fact and Conclusions of Law, and for good cause
appearing:

5ec-l

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1 Petitionei is, heieby, gianted a Deciee of Divoice fiom the Respondent,
dissolving the bonds of matiimony heietofoie existing between the parties on the
giounds of irreconcilable diffeiences
2

In that none of the factors exist foi choosing a diffeient date for valuing the
mantal estate, the date foi valuing the estate is the dale of the Divoice Deciee
The mantal estate shall be divided as equally as possible between the parties

3

As the Petitioner placed $50,000 00 of separate pioperty (an inheritance) mto the
Oiem home and the amount is easily tiaceable, (having gone through no furthei
tiansformations ) Petitionei is, heieby, ciedited with $50,000 00 fiom the
$ 160,403 29 equity m said home The lemammg equity of $ 110,403 29 shall be
divided equally between the paities Therefoie, Petitionei is, heieby, awaided
$105,201 64 of equity m the Oiem home and Respondent is aw aided $54,201 64
of equity m said home

4

The $189,603 81 of equity m Washington house equity is, heieby, divided equally
with each paity leceivmg $94,801 90

5

Respondent shall quitclaim owneiship of the Oiem house to Petitionei

Petitionei

shall hold Respondent harmless foi the mortgage on the house
6

Petitionei shall quitclaim owneiship of the Washington house to Respondent
Respondent shall hold Petitionei harmless foi the mortgage on the house

7 Each party will communicate the change m ownership and hold harmless the
agreement foi his 01 hei home to all mortgages on that home
8 The above tiansactions shall occui withm thirty (30) days fiom the entry of the
deci ee
9 As Petitionei is "holding" $54,201 64 of Respondent's equity m the Oiem house
and Respondent is "holding" $94,801 90 of Petitionees equity m the Washington
house, Petitionei is entitled to be made good foi that diffeience of $40,600 26
fiom othei mautal property, oi at Respondent's election, fiom his sepaiate
pioperty Withm thirty (30) days, Respondent shall select which portion of his
shaie of assets to transfei to Petitionei to make good on the $40,600 26 equity
amount due to hei
10 The parties aie encouiaged to refinance the homes into then sepaiate names if an
advantageous loan package can leasonably be obtained
11 The mteiest m the one hundied (100) stock options foi Boeing shall be equally
divided Any othei Boeing stock shaies aie consideied Respondent's sepaiate
piopeity
12 Petitionei is awaided a shaie of the value of Respondent's Boeing letnement
taking into account the following factois 12 yeais of the cunenl maniage befoie
sepaiation and 29 yeais of employment The fust mamage's dmation does not
factoi since inteiests arising out of that time would have merged into the fust
deciee of divoice m 1987 The formula is, theiefoie, 12/29X 50, which equals an

mteiest m Petitionei of 20 7% m the pension The parties shall obtain the pension
admmistiators standaid Qualified Domestic Relations Ordei (QDRO) form and
piovide it to the Court foi signing and entiy The Qualified Domestic Relations
Oidei shall leflect Petitioners 20 7% of pension pioceeds
13 The 401k account had a $59,477 90 balance at separation Petitionei is entitled to
the following one-half of the 401k account, plus appieciation to the date of the
Deciee of Divoice, minus Respondent's sepaiate premantal pioperty contribution
of $12,115 00 and minus any contributions he has made since August 8, 2O02, the
date of separation The parties shall ask the plan admmistratoi to compute the
amount of appieciation and shall ask foi the plan's standard QDRO form, put m
the computed amount to go to Petitionei and present the form to the Court foi
entry
14 Alimony is, heieby, awaided foi twelve (12) years m the amount of $2,771 00 pei
month to be paid by Respondent to Petitionei at a late of one-half payment by the
5 n and 20 n of each month The Court leseives junsdiction ova alimony and
foiesees adjusting it in Fall 2009 when Petitionei should obtain hei teaching
certification Alimony shall automatically terminate upon Petitionei's lemaniage,
cohabitation, oi death

15 The parties sbj.1I cooperate m piomptl} executing all necessary document and
transferring propcrry to cirry out the piovisions of the decree of divoice
Decree of Divorce cnteieci by the Court
DA J ED this / ^ c l i i y o ^ l y 2 0 0 S
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DATED this

da> of July 2008
/

1

/

Vs

•-+-U
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IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH
JULIE ANN MCKENZIE FAIRBANKS,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Petitioner,
vs.
PETER NATHAN FAIRBANKS,

Civil No. 05440186
Judge SAMUEL D. MCVEY

Respondent.
The parties tried this case to the Court at a bench trial on May 8,2008, Ronald
Wilkinson, Esq. presented petitioner's case and Carolyn Howard, Esq presented respondent's
case. Having heard the evidence and arguments of counsel, the Court enters its Findings of Fact
and Conclusions of Law.
FINDINGS OF FACT
1.
The parties remarried married July 1, 1990 and petitioner has resided in Utah
County for at least the past three months. Irreconcilable differences arose during the parties'
marriage. The parties were married once before from June 28, 197,5 to September 1987.
2.
Husband, Nathan Fairbanks, received a bachelor's degree during the parties' first
marriage Wife, Julie Fairbanks, is working toward her bachelor's degree in history education
and will receive it in August 2008. She should receive her teaching certificate after another year
of schooling and student teaching and be able to begin teaching in the school year beginning Fall
2009.
3
Husband has worked full-time for Boeing as a software engineer for 29 years
Wife works part time at Fabric Mill for about 14-21 hours per week as a clerk
4
children.

The parties' children are no longer minors and the parties expect no more
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5.
The parties separated on August 8,2002 after 12 years of marriage, Their
previous marriage lasted 12 years and three months,
6.
The parties stipulated to a division of much of the personal marital property in
their respective possessions. The Court accepted the terms of the stipulation which are
incorporated here by reference.
7.
The parties own two marital homes. The home in Lake Stevens, Washington, has
a value of $297,000.00 and secures a mortgage of $107,396.19, for equity totaling $189, 603.81.
Husband occupies the home and the parties agree he will be awarded title to the home, assume all
mortgages and hold wife harmless on all mortgages on the house,
8.
The home in Orem, Utah, is worth $224,000.00, has a mortgage of $65,636.71
and equity of $160,403.29. The parties agree wife will get title to the home, assume the
mortgage and hold husband harmless on all mortgages on the house. Wife put $50,000 of her
separate property into the home when the parties purchased it in August 2002. The parties
refinanced the Lake Stevens home and got cash back of $31,315,54 which they put into the Orem
home purchase. Husband has paid the mortgage and maintenance on the Orem home since
separation.
9
Husband has a Boeing retirement plan based on 29 years of employment and has a
401k plan through his employer. The 401 k had $12,115.00 of husband's separate property in it
when the parties married and a balance of $59,477.90 in August 2002, when the parties
separated. There was a credit union savings account in 2002 but there is no evidence of a
current balance in it. The funds were withdrawn in October 2002 and the Court cannot determine
what they were used for after that.
10,
Husband received a future interest in options for 100 shares of Boeing stock in
1997 through an employee incentive plan. At the time of separation, options in 70 shares had
vested in husband. The remaining 30 shares have since vested,
1L
Wife received an inheritance of $100,000.00 during the marriage which included
the $50,000 put into the Orem home. Husband received an inheritance held in a Dodge and Cox
funds account. The parties agree the inheritances are separate property with the exception of the
$50,000.00 put into the Orem home which husband claims belongs to the marriage estate. Wife
commingled into family expense payments certain other inheritances she received before
separation to the extent those inheritance funds cannot be identified or traced at this point.

12,
The parties7 marital debts consist of the mortgage balances husband currently
pays. Neither party has attempted to dissipate, hide nor otherwise mismanage marital assets
either before or after the date of separation and the Court commends the parties on that point for
being completely honest.
13,
Wife will incur an additional £3000.00 in tuition and books while obtaining her
teaching certificate.
! 4.
Wife intends to teach in Utah after obtaining her certificate at a starting salary of
about $29,300. The Court takes notice she would have about two and one-half months summer
vacation as a teacher. Husband has rented part of his house in the past to supplement his income
and believes wife could do the same thing. There was not evidence the parties rented part of
their house out before separating.
15.
Husband's gross monthly income is $7,979.00, After non-discretionary
deductions of $15406.49 (including medical insurance and union dues), his net monthly income
subtotal is $6,572.55. However the Court finds his deducted discretionary disability insurance
payments of $30.38 per month benefit wife by insuring her security for support if husband is
disabled. Taking away this amount, the Court establishes his net income at $6542.71. The other
discretionary deductions for the 401k plan are accounted in husband's expenses below.
16.
Wife's gross monthly income is $613.39 while she is finishing her schooling.
After non-discretionary deductions of $73.41 her net monthly income is $539,98, The court
finds it will benefit both parties for wife to obtain her teaching certificate since in Fall 2009,
about 15 months away, she will be able to substantially support herself at a level far higher than
she could without a degree. She will also be able to obtain a teaching position with full benefits,
reducing her monthly expenses substantially, and will receive periodic raises. While she has no
disabilities which would preclude her from working full time now, without a college degree or
skills obtained in the workforce over the time of the parties' marriage, she has little hope of being
employed for more than she currently makes at Fabric Mill.
17.
Husband's monthly expenses consist of the mortgage payment of $ 1,229.00 (the
Court excludes the $24.00 extra principal payment husband testified to) and the following:
monthly maintenance is $200.00, food and supplies $300.00, utilities and city bills $275.00,
telephone and cell phone $200.00, clothing and laundry $60.00, incidentals $200.00, auto
expenses including insurance and fuel $450.00, charity $750.00, voluntary investment for
retirement 401 k plan $294.62 and savings bonds $2.00, The Court notes husband's employer
matches the 3% 401 k contribution so it is definitely in husband's best interests to pay it each
month but it is discretionary and benefits only husband. Husband has been paying $250.00 to aid

the parties' adult children. These latter two expenses will not be considered. The expenses thus
total $3664.00, Husband currently pays wife $2,350.00 in temporary alimony pursuant to an
order of the Court and provides certain other periodic payments, but for purposes of this
calculation, that amount is not included as an expense since it will be readjusted. Net income
minus allowed expenses leaves him a surplus of $2878.71. Husband has paid wife
approximately $168,000,00 over the past six years. At an average of $28,000 per year or $2333
per month, the Court finds the amount consists of the alimony he has been paying,
18.
Wife's monthly expenses consist of the mortgage payment of $599.58 and the
following: monthly maintenance $250.00, food and supplies of $500.00 (the difference between
her and husband's amount is due in part to her dining out more), telephone of $88.42, utilities
$222.28, clothing and dry cleaning of $125.00, medical $50.00, dental of $75.00, COBRA plan
medical insurance of $380*00, tuition and other school expenses of $375, entertainment of
$75.00, auto expenses of $175.00, incidentals $100,00, and installment payments of $805.00,
Wife's expenses thus subtotal $3820.28, However, $450.00 of this amount is for payments on
attorneys fees. Since the Court has not addressed the issue of fees, the Court will not recognize
that amount as a monthly expense for alimony purposes. Expenses thus total $3370.28, creating
a $283030 monthly expense over income deficit. She makes up part of the deficit between
income and expenses by receiving $2350.00 per month in temporary alimony from husband.
When wife begins to teach, her medical and dental expenses will be covered mainly with
employer-provided insurance, so her expenses should diminish. However, until then, an award
of alimony must take into account her current expenses. Further, the Court finds the COBRA
plan amount to be reasonable and very likely much less expensive than any individual medical
coverage she could get at present
19.
The parties' expenses for purposes of support appear reasonable, and even roughly
equivalent taking into account the difference in mortgages and a less expensive medical plan
available to husband. They are also reasonable in light of the parties' pre-separation lifestyles
since wife liked to eat out whereas husband did not
20.
As in most divorces, neither party can have a reasonable expectation of
maintaining his nor her pre-separation standard of living based on current income because it
costs more to maintain two households than one. As stated previously, it is reasonably
foreseeable wife will increase her income after graduating from college and getting her teaching
certificate. She will then receive annual raises and career ladder raises. Further, her medical
insurance cost will decrease to a few dollars and she will no longer have school costs, cutting her
expenses more than $700.00. It will therefore greatly benefit husband in the long run to help
finance her teaching certificate the short term. Husband's income will foreseeably increase with
cost of living raises.

I
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21.
thereafter.

The parties agree to file a joint tax return for tax year 2007 and separate returns

CONCLUSIONS OF LAW
1.
The marital estate should be divided as equally as possible between the parties.
The date for valuing the estate is the date of the Divorce Decree in that none of the factors exist
for choosing a different date. In this matter, the Court again remarks on how impressive husband
has been in fully disclosing assets and not hiding or dissipating them.
2.
There is no dispute the homes are marital property and the equity in them is a
martial asset Wife placed $50,000.00 of separate property into the Orem home. The amount is
easily traceable, having gone through no further transformations. The parties also transferred
$31315.54 of marital property equity from the Washington home. Of the $160,403.29 equity,
wife is therefore credited with the $50,000.00 and her half of the $31,315.54, or 515,657.77.
Husband is entitled to a credit of SI 5,65777, The remaining equity, $79,087.75, will be divided
equally. The Court concludes that although husband has paid the mortgage on the home, thus
helping preserve wife's separate property, he did so through temporary alimony payments and the
mortgage is low enough that it approximates what rent would be if wife leased a house. In fact, it
is substantially lower due to the $50,000.00 being added to the down payment. So husband has
benefitted from that inheritance amount as well by not having to subsidize a mortgage payment
based on $50,000.00 higher loan principal. Wife thus gets a credit of $50,000 + $15,657.77 +
$39,543.87 which equals $105,201.64. Husband gets a credit for the remainder of the equitySi 5,657.77 + $39,543.87 which equals $55,201.64. This is formulaic way of simply proving the
joint equity in the house is $110,402.64 to be divided equally,
3.
The $189,603.81 Washington house equity will be divided equally with each
party getting a credit of $94,801.90. Total marital equity for both homes is therefore
5300,00646. So each party's half share of the equity for both houses is $150,003.23. Wife is
"holding" $55,201.64 of husband's equity in the Orem house and husband is "holding'*
$94,801.90 of wife's in the Washington house. Husband is therefore holding $39,600.25 more of
wife's than she is holding of his, She is entitled to be made good for that difference from other
marital property, or at husband's election, from his separate property. Husband will choose
which portion of his share of assets to transfer to wife to buy the $39,600.25 equity amount from
her. This action will leave each party holding total ownership of his or her house Husband will
quitclaim ownership of the Orem house to wife and hold her harmless for the mortgage on the
house. Wife will do the same thing for the Washington house. Each party will communicate
the change in ownership and hold harmless agreement for his or her home to all mortgagees on
that home The above transactions should be capable of occurring in 30 days from the entry of
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the decree. The parties are encouraged to refinance the homes into their separate names if an
advantageous loan package can be obtained.
4.
The interest in the ] 00 stock options was acquired during the marriage, although
30 of them vested after separation. They are marital property since their acquisition was based
on the pre-separation work of husband. They will be equally divided. The Boeing Stock shares
are husband's separate property, all interest in them having been acquired after separation.
5.
Wife is awarded a share of the value of husband's pension fund taking into
account the following factors: 12 years of the current marriage before separation and 29 years of
employment The first marriage's duration does not factor in since interests arising out of that
time would have merged into the first decree of divorce in 1987. The formula is 12/29 X 1/2
which equals an interest in wife of 20.7% of the pension. The parties will obtain the pension
administrator's standard Qualified Domestic Relations Order (QDRO) form and provide it to the
Court for signing and entry. The form will reflect wife's 207% of pension proceeds.
6.
The 401k account had a $59,477*90 balance at separation. Wife is entitled to half
that amount, plus appreciation to the date of the decree, then minus husband's separate property
contribution of $12,115.00. His contribution is easy to trace having not been transmuted and
remains his separate property. The $59,477.90 plus gains on it since the separation will thus be
valued as of the date of the decree then the $12,115.00 will be reimbursed to husband. The
remainder will be divided in two and wife will be entitled to her one-half share. Just as wife did
not get appreciation on her separate property investment in the Orem home, husband will not get
appreciation on his separate property investment in the 401k plan. The parties will ask the plan
administrator to compute the amount of appreciation and will ask for the plan's standard QDRO
form, put in the computed amount to go to wife and present the form to the Court for entry,
7.
With the exceptions noted above, the parties' current expenses are reasonable
when viewed in light of available income, the parties' goals and their pre-separation standard of
living. The Court should try to maintain both parties' respective living standards, which are
reasonable (with the noted exceptions) given the circumstances. This requires an award of
alimony to wife, taking into account mandatory considerations of wife's financial condition and
need, wife's ability to support herself, husband's ability to pay support and the length of the
marriage. The Court also considers equitable and long-term beneficial considerations of the
likelihood of wife increasing the support for herself after finishing her teaching certificate, the
goal of maintaining respective ownership of the homes and the riQCd for the parties to take a firm
first step in adjusting to their future lives. The Court sees wife's graduation and ftill time
employment as future conditions but they will allow a permanent adjustment to alimony in the
future. The Court notes there is no dispute the marriage was fairly long term, 12 years. Alimony

will be awarded for no longer than that period of time. It will be subject to adjustment when
wife begins teaching in Fall, 2009 and when any other event recognized by statute occurs. The
Court would intend to impute a teacher's income and benefits to wife in Fall, 2009, regardless of
whether she has her certificate and a teaching position by then This imputation will be a
material change of conditions. Husband raised fault at trial as a consideration for reducing
alimony. The Court believes while wife significantly contributed to the divorce occurring, she
did not engage in the activities the legislature primarily had in mind when enacting the fault
factor. (See generally Utah Code Ann. Section 30-3-5). Husband is not entitled to
reimbursement for past temporary alimony, including the amount spent on the Orem mortgage.
8.
Wife's allowed expenses exceed her net income (excluding the temporary alimony
income) by $2770.70, rounded to $277LOO. Husband's income exceeds his allowed expenses
by $2878,71. Setting aside the current alimony order^ husband has enough income after
reasonable expenses to fill wife's deficit Since the statute does not tell the Court to consider tax
consequences to alimony payors and recipients, the Court does not do so. Alimony of $2771.00
per month will be paid by husband to wife at a rate of one-half payment by the 5th and 20th dates
respectively of each month. Although not necessary to state expressly, the Court reserves
jurisdiction over alimony and foresees adjusting it in Fall, 2009 when wife can get her teaching
certification.
9.
The Court has jurisdiction, venue is proper and the parties are entitled to a decree
of divorce due to irreconcilable differences which have unfortunately arisen between them.
10.
The parties will cooperate in promptly executing all necessary documents and
transferring property to carry out the provisions of the decree of divorce.
11.
Counsel for petitioner will please incorporate the parties' stipulations and these
findings and conclusions into a decree and submit the documents in due course. Counsel may
obtain an electronic version of these findings and conclusions if desired for ease of drafting the
final document by contacting the Court's clerk. The Court commends both counsel on their
thorough arguments and efficient use of time saving their clients and the Court time and costs.
^n'-^l

Dated this 9th day of May 2008

in,,.

/

Samuel J3rMcVeyy
District Court Juds
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Addendum
Section 2
Attachments to
Respondents Response to Petitioner's
Request for
Admissions Interrogatories and
Production of Documents
(Trial Exhibit #7)

FLORENCE A N D E U G E N E FAIRBANKS
2i507 V\N\NG STREET

-

BELLIMGHAM. WASHINGTON 9 8 2 2 8 - 4 2 3 0

•

TELEPHONE ( 2 0 6 ) 7 3 3 - 3 8 5 2

February 21 t

1991

Dear F a m i l y *
Enclosed is information regarding the sale of the vacant
property
behind the house at 015 seventeenth street*
It should help with
the computation of Income tax.
I have tried to figure it very
carefully and protect the profit as much as passible- You may
talk with an accountant to see if the profit may be spread over
three years, but my accountant disagreed with that idea*
If you
have received previous figures, please use these, it is rtiore
favorable.
At the end t*f January* "e spent a couple days in Olympia, WA
while 1 Was Doctor of the Day*.
Several contacts were made in an
effort to have another Marcus Whitman Gtatue placed in Mai Id
WallaWe were able to visit Buxy» Dan and family on th«* way
down.
On the way home, w£ visited Gene, fcarol and family*
Feter was also able to have dinner with us.
Steven, Mathow and
Michael came to &ellingham for the weekend.
Then Gene, Carol
and Kelsey came up Sunday to return the boys to Bellevue*
The house upgrade is progressing well, and is nearly finished.
There is some painting touchup to be done, and then move things
around again*
It should be nice when completed* There Will be
*$r>mr *ttH*«--i* «ut door work of landscaping Bnd painting as well as
rejuT , ^; ***- t when the weather i«s dryThe stormy days and cold weather sseem to have passed*
The
spring flowers are begining to bud out.
Crocus and tulips; have
sprouted up.
Th<^ days skr& cool with light rain^*
Heather i&
in bloom, so spring will soon follow4
We ar^ looking forward to the trip to the dalapago£ Islands, and
ar£ making plans for what to take along*
We leave March 21 and
return to Florida
March SiTouring Florida will take about
anath&r week*
It should be fun*
I hope this information about the sale of the lots will
help you in your tax calculating.
Love
Dad

( L G W ^ A-V-- <t XX^K * °\;\

^ ^ ' J M M I

<\ <•?' U

—

-w L

lJ

\
(

^

/ ' u^ ,

}

F L O R E N C E A N D EUGENE
26107 ViNING STREET

FAIRBANKS

BELL1NGHAM, WASHINGTON 9 S 2 2 6 - 4 2 3 0

Bale

o f Property
H i g h l a n d &\n:l T a y l o r
I..ntFT: B & v e n t o T'we 1 vi?
GI f: t.f?d t. o Bon = i . xt)d dE\L\aht<•?r•.? o-f
F' .1 o r p->nc f? a n d F u q i s n e F a i r b an k B

•

TELEPHONE (206) " 7 3 3 - 3 6 5 2

&tre^ts

0 r i ai ona I

Pu.rc hasc? P r i c ^

3500*00

Dec. 1 9 7 7

Paving

of

Alley

LTD

31 I B . 4 2

Feb

Pavina

Sidewalk

LID

514.70

Dec

1963

1974

i'U-,5
1989
Sept.

to

1990

B u i I d i rtg

i mpr- oVemon t s

372.75

Material.!:;
Bel I i n g C o s t s
Ti t 1 e In^LirRncp
Re?{:ordinq Fees
F.Mt.:i BE? Ta>;

54 1. 16
72. 00
1680.00
<*

total

Be? p i

19^0

9B27.11

Costs

S k i l l n n F'r i c r?
"Less cost.a
Met r e t u r n
on!? t e n t h E;t*i ai-t?~

110563. 90
9 8 2 7 . 11
1 0 0 7 3 6 , '"9
.1 0 0 7 3 ,6k)

MARCUS A. FAIRBANKS, D.D.S.
Meridian Dental Center
3628 Meridian, Suite IB
Bellingham, Washington 98225
Telephone (206) 676 9050

o

^

^IO^S-I

24

1HZ BOEING COMPANY
VOLUNTARY INVESTMENT PLAN
1^92

THIS IS A STATEMENT OF YOUR
VIP LOAN ACCOUNT ACTIVITY FOR
CALENDAR YEAK 1992

9487-5364c9105

OF-FA

PETER N FAIRBANKS
2109 127TH DR N E.
LAKE STEVENS
WA
98258

INTEREST
PAYMENT
DATE

PAYMENT
AMOUNT

INTEREST
PAID

OWED BUT
NOT PAID

PRINCIPAL
PAID

PRIOR YEAR BALANCE FORWARD
01/01/92
02/01/92
03/01/92
04/01/92
05/01/92
06/01/92
07/01/92
08/01/92
09/01/92
10/01/92
11/01/92
12/01/92
TOTAL

$115.42
$115.42

$115 42
$115.42
$115.42
$115 42
$115 42
$115 42
$115.42
$115 42
$115,42
$115.42
$ 1 , 3 8 5 04

OUTSTANDING
BALANCE
$ 6 , 7 6 9 55

$55.00
$54.51
$54.01
$53.51
$53 01
$52 50
$51.99
$51 48
$50 96
$50 43
$49.90
$49.37
$626 67

566,05

$6,709.13
$ 6 , 6 4 8 22
$ 6 , 5 8 6 81
$6,524.90
$6,462.49
$ 6 , 3 9 9 51
$ 6 , 3 3 6 14
$ 6 , 2 7 2 20
$ 6 , 2 0 7 74
$ 6 , 1 4 2 75
$ 6 , 0 7 7 23
$6,011A8

$758.37

$ 6 , 0 1 1 18

$60.42
$60.91

$61.41
$61.91
$62.41
$62.92
$63.43
$63.94
$64.46
$64.99
$65.52

$0 . 0 0
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Addendum
Section 3
Equitable Division of Residential
Properties
Lake Stevens Equity Analysis
(Trial Exhibit #19)
Supporting Materials
(Trial Exhibits #18, 30, 31,)

Lake Stevens Home
Equity Allocation

• Market equity on Principle (JF)
D Market Equity on Principle (PF)
• 1/2 Principle + Growth (JF)
Q1/2 Principle + Growth (PF)

160 000 00

• Market equity on Down Payment
• Down Payment + Growth

Equity extracted from LS home
in Aug 2002
—

140 000 00

$19,741 (JF)
120 000 00

$19,741 (PF)
100,000 00

$11,624 (JF)
$11 624 (PF)

80 000 00

60 000 00

$1,064 (JF)
$45,648 (PF)
40 000 00

20,000 00

$627 (JF)
$26,879 (PF)

$ 352 (JF)
5 098(PF)
0 00
T -

CM

CM
CD

CO

°?
C
03

CO
CD

CD
i
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03

CD

to
CD
i
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03

CD

CD
CD

CO
CD
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CD
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o
o
I
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cz
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o

CM
O

cz
03

i

c.
OJ

C\J

o

Final Equity Allocaton
PF $103,891
JF • $33,056

Lake Stevens Home
Equity Division
Summay

(Lake Stevens House market value as of 8/23/02
|Less remaining mortgage
1
Total equity to reconcile (ME)

]

(Seperate property investments
Original investment down®(afterclos,ngcosts)
1 Factored growth on down payments®
1 Shared payments to mortgage principle*
| Shared factored growth on principle payments*
1
Total Investment (basis for market equity allocation)
|Market equity to be allocated

1 Petitioner1 Respondent]
$15,098
!
$352
275 !
11.781
9,248
9,248
2,376
2,376
38,503|
12,251

(Allocation over shared investment* (SM)
(Allocation over JF investment^ (RM)
(Allocation over PF investment® (RM)
Cum Total invested (CI)
|Total equity reconciliation

$23,248 45.81%
$627 1.23%
26,879 52.96%|
$50,754 100%]
|

S ^ ji\

1

$235,000
98,053

1

$1367947

1

$86,193
19,741
1,064

"1
19,741]
45,648|

$33,056(

$103,89l(
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LaKe Stevens nouse cquny Mnetiy^is
July 1991 -August 2002
Pete Fairbanks / Julie Fairbanks

Date
1/7/1994
2/7/1994
11/1995
2/9/1995
3/9/1995
4/7/1995
5/5/1995
6/5/1995
7/7/1995
8/7/1995
9/1/1995
/10/1995
1/7/1995
2/6/1995
1/5/1996
2/2/1996
1/11/1996
4/5/1996
5/7/1996
5/10/1996
7/5/1996
8/2/1996
9/1/1996
10/1/1996
11/1/1996
12/1/1996
1/3/1997
2/2/1997
3/1/1997
4/1/1997
5/1/1997
6/1/1997
7/1/1997
8/1/1997
9/1/1997
10/1/1997
11/1/1997
12/1/1997
1/3/1998
2/2/1998

Paid to (3um Paid
IPrinciple to Principle
95 91
96 53
97 15
97 78
98 41
99 05
99 69
100 33
10361
109 28
109 98
110 69
11141
112 13
11285
113 58
11431
11505
11579
102 30
116 00
116 00
117 00
117 00
11800
118 00
119 00
119 00
120 00
121 00
130 00
135 00
145 00
151 00
152 00
153 00
154 00
155 00
156 00
157 00

2,903 21
2,999 74
3,096 89
3,194 67
3,293 08
3,392 13
3,491 82
3,592 15
3,695 76
3,805 04
3,915 02
4,025 71
4,137 12
4,249 25
4,362 10
4,475 68
4,589 99
4,705 04
4,820 83
4,923 13
5,039 13
5,155 13
5,272 13
5,389 13
5,507 13
5,625 13
5,744 13
5,863 13
5,983 13
6,104 13
6,234 13
6,369 13
6,514 13
6,665 13
6817 13
6,970 13
7,124 13
7,279 13
7,435 13
7,592 13

Balance
113,645 76
113,549 23
113,452 08
113,354 30
113,255 89
113,156 84
113,057 15
112,956 82
112,853 21
112,743 93
112,633 95
112,523 26
112,411 85
112,299 72
112,186 87
112,073 29
111,958 98
111,843 93
111,728 14
111,625 84
111,509 84
111,393 84
111,276 84
111,159 84
111,041 84
110,923 84
110,804 84
110,685 84
110,565 84
110,444 84
110,314 84
110,179 84
110,034 84
109,883 84
109,731 84
109,578 84
109,424 84
109,269 84
109,113 84
108,956 84

Market
Growth at
monthly
(3um Market
factor of
Value
i0 00434615
679 41 157,003 99
682 36 157,686 36
685 33 158,371 68
688 31 159,059 99
691 30 159,751 29
694 30 160,445 59
697 32 161,142 91
700 35 161,843 26
703 40 162,546 66
706 45 163,253 11
709 52 163,962 63
712 61 164,675 24
715 70 165,390 94
718 81 166,109 76
721 94 166,831 70
725 08 167,556 77
728 23 168,285 00
731 39 169,016 39
734 57 169,750 96
737 76 170,488 72
740 97 171,229 69
744 19 171,973 88
747 42 172,721 31
750 67 173,471 98
753 94 174,225 92
757 21 174,983 13
760 50 175,743 63
763 81 176,507 44
767 13 177,274 57
770 46 178,045 03
773 81 178,818 84
777 17 179,596 01
780 55 180,376 56
783 94 181,16051
787 35 181,947 86
790 77 182,738 63
794 21 183,532 84
797 66 184,330 50
801 13 185,131 63
804 61 185,936 24

Market
Equity

ME
43,358 23
44,137 13
44,919 60
45,705 69
46,495 40
47,288 75
48,085 76
48,886 44
49,693 45
50,509 18
51,328 68
52,151 98
52,979 09
53,810 04
54,644 83
55,483 48
56,326 02
57,172 46
58,022 82
58,862 88
59,719 85
60,580 04
61,444 47
62,312 14
63,184 08
64,059 29
64,938 79
65,821 60
66 708 73
67,600 19
68,504 00
69,416 17
70,341 72
71,276 67
72,216 02
73,159 79
74,108 00
75,060 66
76,017 79
76,979 40

Shared
50% Share
Cum
of Cum
Principle + Principle + Investment
Factored
Factored
Down
Growth
Payment
Growth

(SP)
3,147 92
3,258 13
3,369 44
3,481 86
3,595 40
3,710 08
3,825 89
3,942 85
4,063 60
4,190 54
4,318 73
4,448 19
4 578 94
4,710 97
4,844 29
4,978 92
5,114 87
5,252 15
5,390 77
5,516 50
5,656 47
5,797 06
5,939 25
6,082 07
6,226 50
6,371 56
6,518 25
6,665 58
6,814 55
6,965 17
7,125 44
7,291 41
7,468 10
7,651 56
7,836 81
8,023 87
8,212 74
8,403 44
8,595 96
8,790 32

1,573 96
1,629 06
1,684 72
1,740 93
1,797 70
1,855 04
1,912 95
1,97143
2,031 80
2,095 27
2,159 37
2,224 10
2,289 47
2,355 48
2,422 15
2,489 46
2,557 44
2,626 08
2,695 39
2,758 25
2,828 24
2,898 53
2,969 63
3,041 03
3,11325
3,185 78
3,259 13
3,332 79
3,407 28
3,482 58
3,562 72
3,645 70
3,734 05
3,825 78
3,918 41
4,011 94
4,106 37
4,201 72
4,297 98
4,395 16

Responsent's
Shared
Cum
Market
Market
Equity =
Investment
Equity on
(Down
Market
Factored
50%
Payment) +
Equity less
Down
Grwoth on
Shared
Factored
(investments
Down
Market
I3 aymnet +
+ growth)
Payment
Grwoth
Growth
Equity
SM/2
MD
RCI
SM
3,193 13
18,376 60
1,596 57 18,640 58
79 52
3,364 35
18,456 47
1,682 17 19,058 18
79 87
3,539 76
80 21
18,536 69
1,769 88 19,473 72
3,719 37
18,617 25
1,859 69 19 887 21
80 56
3,903 16
80 91
18,698 16
1,951 58 20,298 67
81 27
18,779 43
4,091 12
2,045 56 20,708 13
4,283 22
2,141 61 21,11560
81 62
18,861 05
4,479 46
18,943 02
81 97
2,239 73 21,521 11
82 33
4,682 33
19 025 35
2,341 16 21,922 17
4,894 17
82 69
19,108 03
2,447 08 22,316 44
5,110 30
83 05
19,191 08
2,555 15 22,708 57
5,330 72
19,274 49
83 41
2,665 36 23,098 58
5,555 41
83 77
19,358 26
2,777 71 23,486 49
5,784 36
84 13
19,442 39
2,892 18 23,872 32
84 50
19,526 89
6,017 53
3,008 77 24,256 11
84 87
19,611 76
6,254 93
3,127 46 24,637 87
6,496 52
85 24
19,696 99
3,248 26 25,017 63
19,782 60
6,742 31
85 61
3,371 16 25,395 39
85 98
19,868 58
6,992 28
3,496 14 25,771 20
86 35
7,231 79
19,954 93
3,615 89 26,159 67
86 73
20,041 66
7,488 60
3,744 30 26,533 12
7,748 74
87 10
20,128 76
3,874 37 26,905 48
8,013 23
87 48
20,216 24
4,006 62 27,275 73
87 86
8,281 01
20,304 11
4,140 50 27,644 96
8,553 09
88 24
20,392 35
4,276 54 28,012 14
8,828 40
88 63
4,414 20 28,378 34
20,480 98
89 01
9,107 99
20,569 99
4,553 99 28,742 56
9,390 76
89 40
20,659 39
4,695 38 29,105 86
9,677 77
89 79
20,749 18
4,838 89 29,467 22
9,969 00
90 18
20,839 36
4,984 50 29,826 65
90 57
20,929 93
10,273 05
5,136 53 30,175 57
90 96
21,020 90
10,585 68
5,292 84 30,518 18
91 36
21,11226
10,912 32
5 456 16 30,849 05
91 76
21,204 01
11,248 69
5,624 35 31,172 41
92 16
21,296 17
11,589 39
5,794 70 31,493 64
92 56
21,388 73
11,934 40
5,967 20 31,812 79
92 96
21,48168
12,283 69
6,141 85 32,129 88
93 36
21,575 05
12,637 24
6,318 62 32,444 94
93 77
21,668 82
12,995 01
6,497 51 32,758 00
94 18
21,762 99
13,356 99
6,678 49 33,069 10

Lane Stevens House Equity Analysis
July 1991 -August 2002
Pete Fairbanks / Julie Fairbanks

Date

Paid to iCum Paid
f D nnciple to Principle

Balance

Market
Growth at
monthly
factor of

Cum Market
Value

(3 00434615
3/1/1998
4/1/1998
5/1/1998
6/1/1998
7/1/1998
8/1/1998
9/1/1998
0/1/1998
1/1/1998
2/1/1998
1/3/1999
2/2/1999
3/1/1999
4/1/1999
5/1/1999
6/1/1999
7/1/1999
8/1/1999
9/1/1999
0/1/1999
1/1/1999
2/1/1999
1/3/2000
2/2/2000
3/1/2000
4/1/2000
5/1/2000
3/1/2000
7/1/2000
3/1/2000
3/1/2000
3/1/2000
1/1/2000
2/1/2000
1/3/2001
2/2/2001
3/1/2001
1/1/2001
3/1/2001
3/1/2001

158 00
159 00
160 00
161 00
162 00
163 00
164 00
165 44
166 59
166 73
167 81
168 89
169 98
171 08
172 20
173 31
178 24
153 96
154 95
155 95
156 96
157 98
184 00
185 18
211 38
212 75
214 12
215 50
216 89
215 14
216 53
217 93
220 68
221 50
401 37
223 63
225 07
226 53
227 99
229 46

7,750 13
7,909 13
8,069 13
8,230 13
8,392 13
8,555 13
8,719 13
8,884 57
9,051 16
9,217 89
9,385 70
9,554 59
9,724 57
9,895 65
10,067 85
10,241 16
10,419 40
10,573 36
10,728 31
10,884 26
11,041 22
11,199 20
11,383 20
11,568 38
11,779 76
11,992 51
12,206 63
12,422 13
12,639 02
12,854 16
13,070 69
13,288 62
13,509 30
13,730 80
14,132 17
14,355 80
14,580 87
14,807 40
15,035 39
15,264 85

108,798 84
108,639 84
108,479 84
108,318 84
108,156 84
107,993 84
107,829 84
107,664 40
107,497 81
107,331 08
107,163 27
106,994 38
106,824 40
106,653 32
106,481 12
106,307 81
106,129 57
105,975 61
105,820 66
105,664 71
105,507 75
105,349 77
105,165 77
104,980 59
104,769 21
104,556 46
104,342 34
104,126 84
103,909 95
103,694 81
103,478 28
103,260 35
103,039 67
102,818 17
102,416 80
102,193 17
101,968 10
101,741 57
101,513 58
101,284 12

808 11
811 62
815 15
818 69
822 25
825 82
829 41
833 01
836 64
840 27
843 92
847 59
851 27
854 97
858 69
862 42
866 17
869 94
873 72
877 51
881 33
885 16
889 00
892 87
896 75
900 65
904 56
908 49
912 44
916 41
920 39
924 39
928 41
932 44
936 49
940 56
944 65
948 76
952 88
957 02

Market
Equity

ME
186,744 35
187,555 96
188,371 11
189,189 80
190,012 05
190,837 87
191,667 28
192,500 29
193,336 93
194,177 20
195,021 12
195,868 71
196,719 99
197,574 96
198,433 65
199,296 08
200,162 25
201,032 18
201,905 90
202,783 41
203,664 74
204,549 90
205,438 90
206,331 77
207,228 52
208,129 16
209,033 72
209,942 22
210,854 66
211,771 06
212,691 45
213,615 84
214,544 25
215,476 69
216,413 18
217,353 75
218,298 40
219,247 16
220,200 04
221,157 06

77,945 51
78,916 12
79,891 27
80,870 96
81,855 21
82,844 03
83,837 44
84,835 89
85,839 12
86,846 12
87,857 85
88,874 33
89,895 59
90,921 64
91,952 53
92,988 27
94,032 68
95,056 57
96,085 24
97,118 70
98,156 99
99,200 13
100,273 13
101,351 18
102,459 31
103,572 70
104,691 38
105,815 38
106,944 71
108,076 25
109,213 17
110,355 49
111,504 58
112,658 52
113,996 38
115,160 58
116,330 30
117,505 59
118,686 46
119,872 94

Shared 50% Share
Cum
of Cum
IPrinciple + Principle + Investment
Factored
Down
Factored
Growth
Growth
Payment

Factored
Grwoth on
Down
Payment

RCI

(SP)
8,986 52
9,184 58
9,384 50
9,586 28
9,789 95
9,995 50
10,202 94
10,412 72
10,624 57
10,837 47
11,052 38
11,269 31
11,488 27
11,709 28
11,932 37
12,157 54
12,388 62
12,596 42
12,806 11
13,017 72
13,231 26
13,446 74
13,689 19
13,933 86
14,205 80
14,480 29
14,757 34
15,036 98
15,319 22
15,600 94
15,885 28
16,172 25
16,463 21
16,756 27
17,230 46
17,528 98
17,830 23
18,134 25
18,441 06
18,750 67

Responsent's
Shared
Cum
Market
Investment
Equity =
(Down
Market
Equity less
Payment) +
Factored
(investments
+ growth)
Growth

4,493 26
4,592 29
4,692 25
4,793 14
4,894 97
4,997 75
5,101 47
5,206 36
5,312 28
5,418 74
5,526 19
5,634 65
5,744 13
5,854 64
5,966 18
6,078 77
6,194 31
6,298 21
6,403 06
6,508 86
6,615 63
6,723 37
6,844 59
6,966 93
7,102 90
7,240 15
7,378 67
7,518 49
7,659 61
7,800 47
7,942 64
8,086 12
8,231 61
8,378 13
8,615 23
8,764 49
8,915 12
9,067 13
9,220 53
9,375 33

94 59
95 00
95 41
95 82
96 24
96 66
97 08
97 50
97 92
98 35
98 78
99 21
99 64
100 07
100 51
100 94
101 38
101 82
102 26
102 71
103 16
103 60
104 05
104 51
104 96
105 42
105 87
106 33
106 80
107 26
107 73
108 20
108 67
109 14
109 61
110 09
110 57
111 05
111 53
112 02

21,857 58
21,952 57
22,047 98
22,143 81
22,240 05
22,336 70
22,433 78
22,531 28
22,629 21
22,727 56
22,826 34
22,925 54
23,025 18
23,125 25
23,225 76
23,326 70
23,428 08
23,529 90
23,632 17
23,734 88
23,838 03
23,941 64
24,045 69
24,150 20
24,255 16
24,360 57
24,466 45
24,572 78
24,679 58
24,786 84
24,894 57
25,002 76
25,111 43
25,220 57
25,330 18
25,440 27
25,550 84
25,661 88
25,773 41
25,885 43

SM
13,723 14
14,093 45
14,467 88
14,846 42
15,229 05
15,615 73
16,006 44
16,401 64
16,800 99
17,203 39
17,609 82
18,020 26
18,434 69
18,853 12
19,275 54
19,701 91
20,136 29
20,547 62
20,962 73
21,381 59
21,804 22
22,230 62
22,687 18
23,147 62
23,638 20
24,132 72
24,631 17
25,133 51
25,639 75
26,146 62
26,657 34
27,171 91
27,691 67
28,214 64
28,920 40
29,449 91
29,983 16
30,520 18
31,060 92
31,605 38

Market
Equity on
Down
IPaymnet +
Grwoth
MD
SM/2
6,861 57 33,378 27
7,046 72 33,685 52
7,233 94 33,990 91
7,423 21 34,294 45
7,614 52 34,596 17
7,807 86 34 896 10
8,003 22 35,194 28
8,200 82 35,490 24
8,400 50 35,784 35
8,601 70 36,077 70
8,804 91 36,369 31
9,010 13 36,659 22
9,217 35 36,947 45
9,426 56 37,233 99
9,637 77 37,518 87
9,850 96 37,802 11
10,068 15 38,079 69
10,273 81 38,382 62
10,481 36 38,684 23
10,690 80 38,984 51
10,902 11 39 283 47
11,11531 39,581 13
11,343 59 39,851 08
11,573 81 40 119 50
11,819 10 40,360 15
12,066 36 40,599 12
12,315 58 40,836 43
12,566 76 41,072 10
12,819 87 41,306 15
13,073 31 41,541 85
13,328 67 41,775 98
13,585 96 42,008 56
13,845 84 42,238 26
14,107 32 42,467 05
14,460 20 42,515 34
14,724 95 42,741 42
14,991 58 42,966 07
15,260 09 43,189 27
15,530 46 43,411 06
15,802 69 43,631 46
50%
Shared
Market
Equity

Lake Stevens Mouse equity Mtidiyoio
July 1991 -August 2002
Pete Fairbanks / Julie Fairbanks

Date
7/1/2001
8/1/2001
9/1/2001
0/1/2001
1/1/2001
2/1/2001
1/3/2002
2/2/2002
3/1/2002
4/1/2002
5/1/2002
6/1/2002
7/3/2002
8/2/2002

Paid to
Cum Paid
Principle to Principle
230 94
228 88
230 36
231 85
220 40
234 77
236 00
237 81
239 35
240 89
242 45
185 22
235 15
236 67

15,495 79
15,724 67
15,955 03
16,186 88
16,407 28
16,642 05
16,878 05
17,11586
17,355 21
17,596 10
17,838 55
18,023 77
18,258 92
18,495 59

Balance
101,053 18
100,824 30
100,593 94
100,362 09
100,141 69
99,906 92
99,670 92
99,433 11
99,193 76
98,952 87
98,710 42
98,525 20
98,290 05
98,053 38

Market
Growth at
monthly
factor of
0 00434615
961 18
965 36
969 55
973 77
978 00
982 25
986 52
990 81
995 11
999 44
1,003 78
1,008 15
1,012 53
1,016 93

Cum Market
Value

Market
Equity

ME

50% Share
Shared
of Cum
Cum
Principle + Principle + Investment
Factored
Down
Factored
Growth
Payment
Growth

Factored
Grwoth on
Down
Payment

(SP)

222,118 24 121,065 06 19,063 10
223,083 60 122,259 30 19,374 83
224,053 15 123,459 21 19,689 40
225,026 92 124,664 83 20,006 82
226,004 92 125,863 23 20,314 17
226,987 18 127,080 26 20,637 23
227,973 70 128,302 78 20,962 92
228 964 50 129,531 39 21,291 84
229,959 62 130,765 86 21,623 73
230,959 06 132,006 19 21,958 60
231,962 84 133,252 42 22,296 48
232,970 98 134,445 78 22,578 61
233,983 51 135,693 46 22,911 89
235,000 44 136,947 06 23,248 14

9,531 55
9,687 42
9,844 70
10,003 41
10,157 09
10,318 62
10,481 46
10,645 92
10 811 86
10,979 30
11,148 24
11,289 30
11,455 94
11,624 07

112 50
112 99
113 48
113 98
11447
114 97
11547
11597
116 47
116 98
11749
118 00
11851
119 03

Responsent's
Shared
Cum
Market
Investment
Equity =
(Down
Market
Equity less
Payment) +
Factored
i[investments
+ growth)
Growth
SM
RCI
32,153 56
25,997 93
32,701 99
26,110 92
33,254 11
26,224 40
33,809 91
26,338 38
34,356 99
26,452 85
34,920 06
26,567 82
35,486 51
26,683 28
36,056 86
26,799 25
36,630 85
26,915 73
37,208 45
27,032 71
37,789 66
27,150 20
38,319 95
27,268 19
38,898 85
27,386 71
39,481 34
27,505 73

Market
Equity on
50%
Down
Shared
Paymnet +
Market
Grwoth
Equity
MD
SM/2
16,076 78 43,850 47
16,350 99 44,071 56
16,627 05 44,291 31
16,904 95 44,509 73
17,178 49 44,739 22
17,460 03 44,955 15
17,743 25 45,170 06
18,028 43 45,383 44
18,315 42 45,595 55
18,604 22 45,806 43
18,894 83 46,016 08
19,159 98 46,279 03
WA49 43 46,496 01
19,740 67 46,711 84

PETER N FAIRBANKS
Statement Period: 10AUG02 - 13SEP02

Account #536469487

Line of Credit Loan 11

07AUG*
15AUG
15AUG
16AUG*
17AUG*
20AUG*
23AUG*
27AUG
29AUG

*'

05SEP
07SEP*
09SEP*
10SEP*
09SEP*
11SEP

6219 69

Your balance at the beginning of the p e n od
11 25% ***ANNUAL PERCENTAGE RATE * * *
030822% Daily Periodic Rate
**FINANCE**
(PAYM ENT)**CHARGE**PRINCIPAL
600 00
Principal advance
ATM Overdraft transfer to suffix 8
26 25
1073 75
( 1100 00)
Payment
POWERLINE TRANSACTION 000000582018
Transfer "STL" 1,100 00 from share 8
25 00
Payment
(25 00)
POWERLINE TRANSACTION 000000582018
Transfer "STL" 25 00 from share 0
100 00
Principal advance
ATM Overdraft transfer to suffix 8
100 0 0
Principal advance
ATM Overdraft transfer to suffix 8
100 00
Principal advance
Overdraft transfer to 536469487-S8
100 00
Principal advance
ATM Overdraft transfer to suffix 8
6107 86
£ 2 14
Payment
(6130 00)
POWERLINE TRANSACTION 000000163532
Transfer "STL" 6,130 00 from share 8
13 08
0 01
Payment
(13 09)
POWERLINE TRANSACTION
000000469244
T
rt
~-?\r>s*^i ' T" " ^3 ^ f rovr share a

6819 69
5745 94
5720 94
5820 94
5920 94
6020 94
6120 94
13 08
0 00

200 OC

1 . '° Oc

u yerdraft transfer to 536469487-S8
199 94
0 06
(200 00)
Payment
POWERLINE TRANSACTION 000000180514
Transfer "STL" 200 00 from share 0
100 00
Principal advance
ATM Overdraft transfer to suffix 8
200 00
Principal advance
Overdraft transfer to 536469487-S8
100 00
Principal advance
Overdraft transfer to 536469487-S8
100 0 0
Principal advance
ATM Overdraft transfer to suffix 8
499 66
0 34
Payment
(500 00)
POWERLINE TRANSACTION 000000188859
Transfer "STL" 500 00 from share 0
Your new balance on 13SEP02
Your next loan payment is
FINANCE CHARGES PAID IN 2002 ON LOAN 1 1
$ 420 96
Loan limit $12000 00, your available credit is $11999 60

^XihBckrhxQ Account ^ u f f - i x B
No 536469487
Balance at the beginning of the period
Deposits:
07AUG*
15AUG
A<oMJ<a*
17AUG*
20AUG*
18AUG*
23AUG*
26AUG
29AUG

=
-

200 OO

=

100 06

=
-

300 06
4 0 0 06

=

500 06

0 06

=

0

$
$

0 40
0 00

40

63 59

Deposit-ATM OD Transfer
Deposit THE BOEING COMPA (DIR DEP
)
__posA\-kTM QO Transfer
Deposit-ATM OD Transfer
Deposit Overdraft transfer from 536469487-L1 1
Deposit
SOUTHWES
DALLAS
TXUS Mach # 32292823
e #505743|MCM
Deposit-ATM OD Transfer
Deposit
Deposit THE BOEING COMPA (DIR DEP
)

600
2041
AOO
100
100
154

OO
14
OO
OO
OO
OO

Trac

7*-

Equity Deposit of Equity Withdrawal from W_shingt<mHSnie
. Ref: Trial Exhibit #30. page 2
Transaction 26 AUG* DeDosit
Page
*

2 of

$31,315 54

-=-^V^c~Li> ft)7"

ASTERISK NEXT TO THE DATE INDICATES THE DATE SHOWN IS TEIE EFFECTIVE DATE AND Nof'^HETRANSACTION VATE

Stafpmpnf nf A r r n i m f c

/

&*~',~~ r

—

1—

Non Transferable
Notice See last page for important information

PETER N FAIRBANKS
JULIE M FAIRBANKS
2109 127TH DR NE
LAKE STEVENS, WA

We have postponed system upgrades
scheduled for October 11-15.
Upgrades will now occur on
the holiday weekend at the
close of business on Friday,
November 8.
They will go into effect on
Tuesday, November 12. Use your old
account numbers until November 12.
98258-9780
For member service
please call: (206) 439-5700
Outside Seattle: 1-800-233-2328

ll.l..l..l...l.l.l.l.l..l.l.l..lu.ll..l.ll...lln.l.l,nl.l.l

Statement Period: 14SEP02 - 110CT02

Account #536469487

Accounts at a Glance
Account/Suffix

Beginning Balance

savmgs-0
Checking-8
Line of Cre-11

W1thdrwl/Advances

Depos1ts/Payments

Ending Balance

27291.65

36464.70

9190.55

17.50

264.74

7075.24

6877.54

67.04

0 40

9752.32

1074.37

8678.35

Savings Account S u f f i x 0
Your balance at the beginning of the period
Deposits:
16SEP
26SEP
26SEP
010CT

$

Deposit-L
Deposit
THE BOEING COMPA (DIR DEP
)
Deposit
POWERLINE TRANSACTION
Transfer "STS" 1,200 00 from share 8
2% Dividend paid through 30SEP2002

27291 .65

668.17
12.50
1200.00
45.06

Annual Percentage Yield Earned:
2.02% FOR A 30 DAY PERIOD
Average Daily Balance:
27409.79
010CT
100CT

7252.32

Deposit-CTR
Transfer 'LTS 7252.32 from acct: 536469487-11
Deposit
THE BOEING COMPA (DIR DEP
)

Withdrawa Is:
Witharawal
26SEP
POWERLINE TRANSACTION
Transfer "STL" 100 68 to loan 11
020CT
Withdrawal-CTR
OUT WIRE CC REF 38 SALT LAKE CITY UT
Your new balance on 110CT02
Dividends Paid To You In 2002 On Suffix 0

12.50

-100.68
-36364.02
17.50
53.33

Line of Credit Loan 11

17SEP*

Your balance at the beginning of the period
11.25% ***ANNUAL PERCENTAGE RATE***
030822% Daily Periodic Rate
**FINANCE**
(PAYMENT)**CHARGE*^RINCIPAL
Principal advance
/
100.00
Overdraft transfer to 536469487-S8

Down Payment on Utah Home
Ref: Trial Exhibit #31, page 1

3

age
*

1 of

0 40

100 40
\

Transaction 02 OCT OUT WIRE...SALT LAKE CITY
$36364.02
fWashington Eauitv $31,315 + Added down $3,184 + loan fee)

ASTERISK NEXT TO THE DATE INDICATES THE DATE SHOWN IS THE EFFECTTVE DATE AND NOT THE TRANS ACTION DATE

Non Transferrable
Notice See last page for important information.

WASHINGTON MUTUAL BA1K, F . A

LOAN «o (cotrr\D)
kNfl
WJE
DATB

LOAN H t S T U l a V . T O INV 533 CAT 0 9 6 iJtfVft

0025713»27
PROC
DATE

07-01 D 7 - 0 i

PETS,? N FAIRBANKS

TP
SQ
TR NQ

I

!

7 l

fe&CBIVED
B O

*<

PAID
PAID

lti£310B334 T l J

TflPT„

1
&ALAWCE

>AtfE

™S*

&ALAMCE

PAJD

13*4*2.60

M

BSCPOB

"ID

PhlV

ascnow ^

esauuiw
BALANCE

ADVANCE

STATUS

)o

.oo

ST»TJS

B^L^NCC
AMOUNT
BALA^ B
^ SSS

UNEARNED

07FFR
Cr*D
ANOUNTS D T

BALANCE 2
INT-BAL
£1™
*™*

^ R CD

39

m

u

g

o

^

j

6i

no

Q41

9

i

.
17J,13

W310.47

56B.66

101 H

1 0 0 4

,fi

_ 0 9 - 0 3 p e - Q i ]. 7 5

2

09-03 08-27 3 51

1

09-03 09-02 1 71

i

50000 00

83310.4?

.00

«°0

1 0 0 4 26

BATCH 931 EDIT-S3Q 99S9S9
.03
00
.00

CHITK 4 * 9 0 3 9
410.00381.IB

• « » . * *

35S63

1 0 1 . 1 6

594 ,

!

8 n

g 7

BATCH 731 EDlf-SEQ 7009S6
PAYEE CD 70C8S

6

5 9 5 4 2

.00

382.77

m

'

3 7

1 1 - 0 3 1 1 - 1 3 3 L2

1

12-33 U - 1 3 1 61
1 2 0 3 12-01 1 71

?
:

BATCH 931 EDIT-SEQ 9959S9
.00
.00
00

« « • "

3SC44

l 0 1

.

1 €

M

m

U

9

2

00

39597

85162.15

M

.00

BATCH 9 0 1 EDIT-SEQ 9 9 S 9 S 9
PAYEE CD 4 3 0 4 9

2B 1 0 -

"iS

28 10

00
.00

00
00

28 1 0 -

00

BA7CH 90
^OO

EUIT-SBQ 9 9 9 ^ 9 9
nn

Transaction History - Orem home Morgage
Ref: Trial Exhibit #18, page <|

39 P 1
1

.00
00

00

3 83

1
Ll-01 C3 L
44 P
3 8 . 3 4 AA

1 n

™-» -•*« » : : " m !002
00

1

25.84> fl

I

BATCH 903 EDIT-SFQ 999959
.00
,00
00

CHBC'K # 3 2 0 9 3 8
28 10
8 4 1 97

1

ID 03 C3 L
36 P
36 31 AA
00

0 1 - 0 4 1 2 - 3 3 1 50

00

x
8 4 1 9 7

1 2 - 0 3 1 2 - 0 1 1 68

00

03-02 C3 h
C6 P
3 5 4 8 AA
,00

1 1 - 0 3 1 1 - 0 1 1 71

1
03 03-03 L

.30
10-03 1 0 - 0 1 1 71

3
09-01 C3 I
HO &
fiC e5 A«V

.00

84 1 $1

03 L
4 0 *>
fcC 92 AA
OJ

BPTCH 901 EPIT-SBQ 9959S9
00
00
.00

00

4^

GO A*

oo
07

3

99^90

?7

171.42

09-03 0 8 - 0 1 t 7 !

^/31/OJ

/£ ^"TTT
r ^ C L U

12 OJ 03 L
37 07 AA

i

09-03 08-01 (Aug 03) 50000.00 principle pay down.^
\
^
^
Note: Mortgage payments remained at 841.97, Extra to prineiple7)f$208. *A
Extra payments grew to $255 until Nov, 2005, adjusted with new ARM rate.

Mortgagor Name/Address:
PETER N FAIRBANKS
2109NE127IHDR
LAKE STEVENS, WA 98258-0000
Requestor Name/Address:
PETER N FAIRBANKS
2109NE127THDR
LAKE STEVENS, WA 98258-0000

Account Number: 25718727
Date: 08/11/2006
Fax Number: 8012219777
Property Address:
319E 1655 SO
OREM,UT 84058-0000
CCS:U139111
Mailstop:

Mortgage Status
Current Payment Calculation
{Principal and Interest
[Escrow Deposit
Optional Products
[Subsidy Funds
{HUD Supplement
scellaneous

[Original Loan Information [Year-to-Date Information

$740.81 [Original Balance

$118.34panTam
$0.00[First Payment Due
SaOOlLoan Type
$0.00 CMaruriry Date

$138,000,001[Principal
30 years[ [Interest
11/01/20021[Deferred Interest Assessed
r\ - •
ConvepriQnaJlI T

$3,476.37|

SZ.450.llI
so.oo]

Appellant's Brief
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Addendum
Section 4
Temporary Pre-Trial Order
(Trial Exhibit #8)

y

' ° r 3 i ' S Of / f^K

^

& Utah

deputy

WILFORD N. HANSEN, JR., P.C. (1352)
123 East 100 North, First Floor
Post Office Box 67
Payson, Utah 84651-0067
Telephone: (801) 465-9288
Facsimile: (801) 465-1917
Attorney for Petitioner

IN THE FOURTH .JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

JULIE ANN McKENZIE FAIRBANKS,
Petitioner,

ORDER ON REVIEW HEARING
IVIARCH 29, 2006

vs.

Civil No. 054400186

PETER NATHAN FAIRBANKS,
Respondent.

Judge

This matter came before the Court on March 29, 2006, av 9:00 a.m., before Commissioner
Thomas Patton.

Petitioner was present and was represented by her counsel, Bill Hansen.

Respondent was present pro se. The parties proffered testimony
Now based thereon and good cause appearing therefor, the Court now makes and enters the
following:
ADDITIONAL TEMPORARY ORDERS
IT J 5 HEREBY ORDERED, ADJUDGED AND DECREED

1

The previous Court Order remains m full force and effect with the exception of

paragraph 4, which is amended to award Petitioner $2,670 00 pei month as temporary support for
Apnl,2006, with the amount to be reduced to $2,350 00 for May, 2006
2

A final pretrial in this matter is scheduled for May 18,2006, at 2 00 p m Respondent

is to notify counsel for Petitioner by Apnl 15, 2006, if this date is available on his calendar

If

Respondent
3

The parties are to exchange financial information and to complete all discovery prior

to the final pretrial conference m this matter
4

The parties aie ordered to attend a mediation conference conducted by Sandia

Dredge, telephone number (801) 371-0306 pnor to the final pretrial conference
5

The parties aie oidcrcd to submit a pi etna! oidei of the issues remaining m this case

1

DATED this ML

\in

day of.

2006
BY THE COURT

n
DISTRICT C<*>T TPT J U E ) G E 0 /

COMMISSIONER THOMAS PATTON
APPROVAL AS TO FORM

PETER NATIIAN FAIRBANKS

^ —

\

P33>

Appellant's Brief
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Addendum
Section 5
Final Pre-trial Order
Undisputed Claims
(Trial Exhibit #6)

Ron D. Wilkinson (5558)
The Heritage Budding
815 East 800 South
Orem, Utah 84097
Telephone (801)225-6040
Facsimile (801)225-6041
Attorney for Petitioner

IN THE FOURTH DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

JULIE ANN MCKENZIE FAIRBANKS,
FINAL PRE-TRIAL ORDER
Petitioner,
Case No.-054400186
Judge* Samuel McVey

vs.
PETER NATHAN FAIRBANKS,
Respondent

The above entitled maltei comes before the Court for pre-trial conference on the 24lh
day of January, 2008, at 2'00 p m before Commissions Patlon Counsel, hereby,
submit the following for consideration by the Court
1

Jurisdiction There are no jurisdictional issues before the Court

2

Undisputed Claims The undisputed claims and stipulations arc attached
as Exhibit A

^

Petitioners Claims Petitioners disputed claims aie attached heicfo as
Exhibit B

4

Respondent's Claims Respondent's disputed claims aic attached hereto
as Exhibit C

5

Children Theie are no mmoi children of issue of this marriage

6

Mediation The parties have participated in mediation on at least two (2)
occasions Mediation has been unsuccessful

7

Trial Length The length of the trial is estimated to be 1-2 days

8

Discovery Discovery will be completed by March 15, 2008

9

Judge The case is now assigned to Judge McVey
Dated this Z\

day of January 2008

I.JU*-

Carolyn E Howaid, Counsel foi Respondent
-yci of January 2008
DATED this _£-L

Ron D Wilkinson, Counsel foi Petitionei

RECOMMENDED BY

Commissionei Thomas Patton

Sees
?0^

EXHIBIT A
UNDIPUSTUED CLAIMS AND ISSUES
1 Pctilionei is a lesident of Utah County and has been for more than three months
pnor to the filing of this action
2

Petitjonei and Respondent arc husband and wife and were originally married on
Tune 28, 1975, and were divorced m Sep tern bei 1987 Petitioner and Respondent
weie remarried on July 1, 1990, in Payson, Utah County and separated on or
about August 8, 2002

3

On August 8, 2002, Petitionei moved from Washington to Utah which constituted
a sepaiation of the parties

4

During the course of the maniagc, nieconcilable diffeienccs have arisen between
the parties causing the ineparable breakdown of the mam age and as a
consequence thereof continuation of the mam age is no longer viable

5

The parties' children have all reached the ago of majonty and there are no othei
children expected from the marriage

6

Respondent has agreed to sign the necessary forms so that Petitionei can obtain
COBRA coverage on Respondent's health insurance foi as long as it is viable by
law to Petitionei Petitioner shall be solely lesponsible foi the cost of the
COBRA Health insurance

7

The parties own a home located at 31 9 East 1655 South, Oiem, Utah 84058
("Oicm House1') Petitionei should be awaidcd possession and title to the Oiem
House, subject to Petitionei assuming all mortgages thereon and holding
Respondent harmless therefiom The fdn market value of the Oiem House is
appioximately $224,000 00, but is subject to change based on the cuncnt maikct

8

Thcic is appioximately 165,636 71 due on the mortgage on the Oicm House as of
Scplcmbei 4 2007 Respondent should execute and dclivci to Petitionei a Quit
Claim Deed conveying title to the Oiem House to Petitionei al the time she
lefinunces (lie Oiem House

9

The parties own a home located at 2 I 09 1 27lh Di ivc NL, Lake Ste\ ens,
Washmglon 98258 ("I aki Stevens house11) Rcspondcn! should be awaidcd
possession and title to the Lake Stevens House subject to Respondent assuming
all moitgagc. thcicon and holdmg petitionei harmless therefrom The [aw maikct

value of the Lake Stevens House was appioximalcJ) S297,000 00 fhc value is
subject to change given the cunent niaiket
10 Theie is appioumalely $107,396 1 9 due on the moitgage on the Lake Stevens
House as of Septembei 4 2007 The parties agiee thai Petitionei should be
oideied to execute and dehvei to Respondent a Quit Claim Deed conveying title
to the Lake Stevens Home to Respondent
11 Each paity should be awaided peisonal pioperty owned pnoi to the mainage
12 Dmmg the couise of the mainage lelationship the parties acquncd peisonal
piopeiiy Said peisonal piopeity should be awaided to the parties that aie
piesently in then lespective possession, oi undei then individual contiol
13 Petitionei should be oideied to pay all money owed to Washington Mutual on the
Oicm Home and all debts inclined by Petitionei subsequent to the parties'
separation in August 2002
14 Respondent should be oideied to pay all mortgages on the Lake Stevens House
and all debts inclined by Respondent subsequent to the parties sepaiation m
August 2002
15 Lach party shall notify icspectivc cieditois of then icsponsibiht) to pay the debts
and to hold the othei party haimlcss thciefiom
16 The parties should file )omt tax letuins foi the ycai ended pnoi to the entiy of the
Decice of Divorce splitting said letum equally and filing sepaiately thcieaftei

^ e c 5"
P5S

EXHIBIT B
DISPUTED CLAIMS BETWEEN THE PARTIES
PETITIONERS CLAIMS:
1

Petitionei should be awaided alimony from Respondent The Respondent has
been paying alimony for the following amounts
• $2,000 00 monthly from August 2002 to March 10, 2006,
• $2,670 monthly fiom January to Maich 2007,
• and $2,400 00 from March 2007 until now

2

The amount of equity awarded to each party m the Orem House and the Lake
Stevens House is disputed

3

Petitionei should leceive one-half of Respondent's retirement benefits that
acciued during the marriage pursuant to the rule aiticulated by the Supreme
court of Utah m Woody yard v Wooch varcl 656 P 2d 431 (Utah 1982) A
Qualified Domestic Relations Ordei should be entered and supplied to Boeing
legarding these benefits and that Petitioners share of the ictiremcnt benefits
shall be paid dnectly to hei pursuant to the Qualified Domestic Relations
Oidci

4

Respondent has accrued letnement benefits m a 40IK account and benefits
that accrued should be divided pursuant to the rule articulated by the Supieme
Couit of Utah m Woodward v Woodward 656 P 2d 431 (Utah 1982) On the
date of the parties mamage Respondent had $12, 115 46 in his retuement
plan The Petitionei should be entitled to transfei hei interest in the 401 K into
a 40IK in hei own name

5

Respondent has received Bocmg stocks and options thiough his employment
dining the mam age Petitionei is entitled to !/> of all Boeing stocks and
options

6

Attorney s Hecs and Costs foi this acdon

Sees'

EXHIBIT C
RESPONDENT'S DISPUTED CLAIMS:
1

Equity m Lake Stevens home should be divided in accoidance with
equitable share of investment in the home lr taking assertive separation
Com Respondent and disassociating hei self from the Lake Stevens home,
she effectively divested herself from fuithei growth in investment m the
Lake Stevens home

2

The amount of equity awarded to each party (Petitionei) m the Orem
House and the Lake Stevens House is disputed

3

The amount of retuement benefits that accrued during the marriage and
the portion that petitionei is entitled to is disputed

4

The amount of the 401K that Petitionei is entitled to is disputed

5

Petitionei should not be awarded any mteiest in Boeing stocks and options
ieceived by Respondent during the manIage Petitionei divested herself
fiom the marriage to Respondent pnoi to stock incentive awards oi the
accumulation of stock option values

6

The inhentancc gift that Petitionei ieceived should be considered marital
piopcrty

7

Petitionei is not entitled to any avvaid of alimony based on sevcial reasons,
one of which involves the face that Respondent supported the Petitionei
with an excess of $80,000 00 paid to the petitionei aftci the Petitionei left
the Respondent and moved to Utah

8

Respondent has helped suppoit the Petitionei m obtaining and seeking hei
education thiough BYU, thus Petitionei is able to maintain full tune
employment and suppoit hei self and is not in need of alimony

S<e<^5~
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Addendum
Section 6
Petitioners Financial Declaration
(dated 5/7/08)
(Trial Exhibit #1)

Ron D. Wilkinson (5558)
Heritage Law Office
815 East 800 South
Oicm, Utah 84097
Telephone (801)225-6040
Facsimile (801)225-6041
Attorney for Petitioner
IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH

JULIE ANN MCKENZIE FAIRBANKS
Petitioner,
v.
PETER NATHAN FAIRBANKS
Respondent

FINANCIAL DECLARATION

Case No 054400186
Judge Samuel McVey
Commissioner" Patton

Husband: Peter Fairbanks
Address: 2109-127 t h Di N E
Lake Stevens, WA 98258
SS No.: 536-46-9487
Occupation: Systems Engineer
Employer: Boeing
Birth date: 7/18/53

Wife: Julie Fairbanks
Address: 319 East 1655 South
Orem, Utah 84058
SS No.: 528-90-5272
Occupation: Student/Laborer
Employer: BYU/Fabnc Mill
Birth date: 5/27/55

NOTE THIS DECLARATION MUST BE FILED WITH THE DOMESTIC CALENDAR
C 1 ERK 5 DAYS PRIOR TO THE PRE-TRIAL HEARING
1"AII URE BY EITHER PARTY TO COMPLETE, PRESENT, AND FILE THIS FORM AS
RI QUIRED WILL ALU IIORIZE THE COURI fO ACCEPl THE STATEMENT OF THE
OTHER PARTY AS THE BASIS FOR ITS DECISION
ANY FALSE STATEMENT MADE HEREON SHALL SUBJECT YOU TO THE
PENALTY FOR PERJURY AND MAY BE CONSIDERED A FRAUD UPON THE
COURT.

Sec C

STATEMENT OF INCOME, EXPENSES ASSETS AND LIABILITIES
(NOTE To anive at monthly figures when income is leceived and deductions are made
weekly, multiply by 4 3, if figures die on a bi-weekly basis, multiply by 2 167)
HUSBAND
WIFE
1 Gioss Monthly income fiom wages
I $ 7,146 15
1
$613 39
Salaiy and wages including commissions & bonuses
Oveitimt (not guaianteed)
Pension and Retncment
[ Social Secunty
I Disability and unemployment msmance
1 Public assistance (welfaie AFDC payment etc)
1 Child suppoit from pi 101 mamage
I Dividends lents and inteiesi
1 Ail otnei sources (specny;

TOTAL MONTHLY GROSS INCOME

$613 39

1 2 Itemize monthly deductions fiom gross income
[State and federal income taxes in 2007
| Numbei of exemptions in 2007

$20 83
1
$42 58

:

j Social Secunty
Medic liL tax
1 Medical oi othei msuiance
fl^Ltiiemenl of pension fund
1 Saungs plans ci edit union

1

J

$10 00
I

1

Othei specify

101 AL MONTHLY DEDUCTIONS

$73 41

NET MONTHLY INCOME - TAKE HOME

S539 98

4 DEBTS AND OBLIGATIONS
Poi
Stovc/Mieiowdve
Fui naet/A C
Blattei
Wilkinson

( icditoi s Name
I May tit,
Sen ice I \pcits
Attorneys

1

Banlanct
SI20^ 64
$7947 00
S4958 64
$2 81^ 00

;

Monthly Payment/Due Date
$100 00
$255 00
$200 00
$250 00

Sub Total

$16,924 28

$805 00

5 All property of the parties known to me owned individually or jointly (indicate
who holds or how title held (H) husband, (W) wife, (J) jointly).
WHERE SPACE IS INSUFFICIENT FOR COMPLETE INFORMATION OR
LISTING PLEASE ATTACH SEPARATE SCHEDULE
(A) Household furnishings, furniture, appliances, equipment: I VALUE
j (B) Automobiles (Year, Make and Model)
$2,500 00
1 1999 Ford Ranger
$500.00
1994 Pontiac Grand Am
BMW
Toyota
Ford Explorer

1 Julie
Julie
1 Peter
| Peter
1 Peter

1 (C) Securities, stocks, bonds
Stocks
CD
I Central Bank

I Julie
Julie

$21,232.00
$36,943.56
$1,705.00

. Face Amount ,

I (E) Life Insurance Name of Company and Policy No.

1 OWNED BY:

|
|
j

1
I

Ca^h Value,
J
accumulated div)dcn6
oi loan amount

j
I\ alue of Intel est 1 Amount presently 1

1 (F) Profit Sharing or Retirement accounts

vested

J
| ((}) Other personal property and Assets

Approx

| $180,000 00 1
Already | Divided
1

,
I

SetC
?3%

1

1

1(H) Real Estate

Type ofPioperty
' Home
Original Cost
$138,000 00

1 Addiess 319 East 1655 South
Oiem, Utah

1 Cost of Additions
1 Total Cost

1

1Mortgage Balance
$64,596 00
1Taxes

1

I (H)Rcal Estate

Type ofPioperty
Home

I Addiess 2109 127th Drive NE,
Lake Stevens, Washington 98258

1 Cost of Additions
Total Cost

(I)

(j)

6

Date of Acquisition
August 2002
1 Total Piesent Value
$225,000 00

1

j
I

Other hens

I

Equity
$160,404 00

I
1

Date of Acquisition
X V LU.J

A. 1 V U W i i t

r CIJ.W4.X_'

j

$297,000 00

Mortgage Balance
$107,396 19
Taxes

Business Interest (Specify)

Other assets (specify)

TOTAL MONTHLY EXPENSES
I otaI monthly expenses
Rent oi moitgage payments (lesidence)

$S99 58

Real piopcity msuiancc (jesiduici)

Included

Sec C

1 Other liens.
Equity
$189,603 81

1

1
j

Maintenance (lesidence)

$250 00

food and household supplies

$500 00

Utilities

$222 28

I elcphone

$88 42

Ldimdiy and cleaning

$25 00

C iotiung

$100 00

Medical

$50 00

Dental

$75 00

Insuiance (medical)

$400 00

Child Caie

N/A

Payment of child suppoit fiom pnoi man iage N/A
SLIIUUI

$175 00

F ntei tamment

S75 00

Incidentals

$100 00

Auto expense (gas, oil lepair, insurance)

$175 00

Auto payments
Othci expenses SPECIFY
Installments
(as set forth in paiagiaph 4 heiein)

$805 00

IOi AJ MONTIII YLXPINSrS

$3,840 28

Pioposed Settlement of Pending Di voice Litigation
Child Support

Total (per month) $ N/A

Alimony

Total (per month) $3,000 00

Property distnbution

GRAND TOTAL (pei month) $3,840 28

IULIE FAIRBANKS THE AFFIANT, BEING FIRST DULY SWORN AND UNDER
OATH, DEPOSES AND SAYS THAT AFFIANT IS THE PETITIONER IN THIS
ACTION, THAT AFFIANT HAS READ THIS DOCUMENT AND UNDERSTANDS
THE CONTENTS, AND THE SAME IS TRUE OF AFFIANT'S OWN PERSONAL
KNOWLEDGE, UNLESS AN ALLEGATION HAS BEEN MADE ON
INFORMATION AND BELIEF
Dated this

T^ day of May 2008
T(AAK

%

Acknowledgment Certificate
State oi Utah

County of Utah

)

On this "7 day of May in the year 208, befoie me a notaiy public, personally
appealed Julie Fanbanks, who proved on the basis of satisfactoiy evidence to be the
pcison whose name is subscribed to this instiumcnt, and acknowledged she executed the
same Witness my hand and official seal

CARRiEC DAVIS
NormPuwcwmoFiMH
815 EAST 800 SOUTH
OREM UTAH 84097

HUP
(£OTARY
PUBLIC
b

Y

COMM EXP 12-17-2011

SeC £

